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QUESTIONS PRESENTED 

1. Whether the Federal Communications Commission's "Even- 
ing Programming Requirements" are reasonably related to the Commis- 
sion's Congressionally mandated policy objectives in regulation of network 
television broadcasting ? 

2. Whether the Commission acted reasonably in amending the 
Prime Time Access Rule on the basis of the record before it? 

3. Whether the "Evening Programming Requirements" are 
consistent with other existing network regulatory rules of the Commission? 
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4. Whether the "Evening Programming Requirements" are 
consistent with the First Amendment; 47 U. S.C. §326; and the licensing 
scheme of the Communications Act? 

5. Whether the severable effective date provisions of the 
"Evening Programming Requirements" rule is sustainable in light of 
the reasons given therefor and consistent with the stated objectives of 
the rule? 

STATEMENT OF THE CASE 

The petitioner, the National Association of Independent Tele- 
vision Producers and Distributors (NAITPD) seeks review pursuant 
to 47 U. S.C. §402(a) of a Federal Communications Commission Report 
and Order (F.C.C. 74-80 released February 6, 1974, 39 Fed. Reg. 

5585 (1974)) adopting certain fundamental modifications to the Commis- 
sion's Prime Time Access Rule (47 C.F.R. §73. 658(k)) and redesig- 
nating the rule the Evening Programming Requirements Rule. — ^ 

The Access Rule, designed to limit the amount of network pro- 
graming broadcast during prime evening time, was one of three closely 

21 

related rules adopted in May of 1970. — the other two of which limited 
the networks' involvement in syndicating of and their ownership inter- 
est in non-network programs and which were designed "essentially to 
prevent indirect circumvention of the prime time access rule, and to 
encourage the development of diverse and antagonistic sources of pro- 

1 / Since both rules are designated as 47 C. F. R. §73. 658(k) they will be 
referred to hereafter, for purposes of clarity, as the Access Rule and the 
Programming Requirements Rule. The Report and Order , cited to herein 
by paragraph numbers, appears at page 51 of the Joint Appendix. 

2 / Report and Order: Netv.ork Television Broadcasting , 23 F. C. C. 2d 
382, reconsideration granted in part and denied in par t, 25 F. C. C. 2d 318, 
affirmed sub nom . Mt. Mansfield Television, Inc, v. F. C. C . , 422 F. 2d 
470 (2d Cir. 1971). (Hereinafter referred to as Network Television Broad - 
casting). 
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gram service. The Access Rule provided in essential part that 
after October 1, 1971: 

• • no television station, assigned to any of the top 
fifty markets in which there are three or more oper- 
ating commercial television stations, shall broadcast 
network programs offered by any television network 
or networks for a total of more than three hours per 
day between the hours of 7:00 p. m. and 11:00 p. m. 
local time, except that in the central time zone the 
relevant period shall be between the hours of 6:00 p. m. 
and 10:00 p. m. 4 / 

. . . the portion of time from which network program- 
ming is excluded . . . may not after October 1, 1972 
be filled with off-network programs; or-feature films 
which within two years prior to the date of broadcast 
have been previously broadcast by a station in the 
market. 

The companion rules, which were known as the Syndi- 
cation and Financial Interest Rules, and which were not di- 
rectly put in issue in the present proceeding, essentially barred 
networks from the business of distributing programs subsequent 

— I Mt - Mans field Television, Inc , v. F. C. C. , 442 F. 2d 470 476 

/OJ _ in«7i \ — ' ’ ‘ u 


— [ The rule did not a PP!y to non-commercial, educational stations 
using materials supplied by a non-commercial network, and it ex- 
empted from network programs" special news programs dealing 
with fast-breaking news events, on-the-spot coverage of news events 
and political broadcasts by legally qualified candidates for public 
office. 
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5 _/ 

to their network runs or from participating in the proceeds thereof. 
The Syndication Rule became effective on Ju. e 1, 1973; the Financial 
Interest Rule on August 1, 1972. 

By Notice of Inquiry and Notice of Proposed Rule Making 
adopted on October 26, 1972 in response to petitions of 
parties whc had originally opposed the Access Rule, seeking revo- 
cation or weakening of the Rule, the Commission commenced 
the proceeding which culminated in the presently challenged 


5_l These rules, 47 C. F. R.§73. 658(j)(l)(i) and (ii) provide that, with 
certain minor specified exceptions, the three commercial television 
networks may not: 

(i) After June 1, 1973, sell, license, or distribute television pro- 
grams to television station licensees within the United States for non- 
network television exhibition or otherwise engage in the business com- 
monly known as 'syndication' within the United States; or sell, license, 
or distribute television programs of which it is not the sole producer 
for exhibition outside the United States; or reserve any option or right 
to share in revenues or profits in connection with such domestic and/or 
foreign sale, license, or distribution; or 

(ii) After August 1, 1972, acquire any financial or proprietary 
right or interest in the exhibition, distribution, or other commercial 
use of any television program produced wholly or in part by a person 
other than such television network, except the license or other exclu- 
sive right to network exhibition witnin the United States and on foreign 
stations regularly included within such television network. ..." 

Notice of Inquiry and Notice of Proposed Rule Making: Operation 
of and Possible Changes in, the Prime Time Access Rule . 37 F. C. C. 2d 
900 (1972). (Hereinafter cited as Notice ). This document appears at page 1 
of the Joint Appendix; its pagination therein includes both the official pagina- 
tion cited in this Brief and internal pagination as a Joint Appendix document. 



Programming Requirements Rule, "in this proceeding, " explained 

the Notice, "the Commission seeks information as to the effect and 

operation of Section 73. 658(k) of its Rules -- the 'prime time access 

rule' -- and invites comments on changes xn that regulation which may 

7 / 

be appropriate for the future. " 


The proceeding was needed, continued the Notice: 


... to gather information about how the rule is working, both 
as compared to no rule and as compared to how it would work 
with various changes discussed herein. . . . This Commission 
has some degree of obligation to conduct a continuing examina- 
tion into the effect of any of its rules; and this is particularly 
true where, as here, the rule represents a breakthrough into 
a new area of regulation, previously not subject to rules or re- 
strictions. It is especially true here because of the degree of 
controversy which surrounded the rule both before and since 
its adoption. Also, we expressed in our decision in Docket 
12782 the belief that the rule should and would be examined 
from time to time, to see v/hat changes, if any, should be 
made in it. Therefore some gathering of information is clear- 
ly in order. 8 / 

The inquiry was also required, said the Commission, to rectify 

certain operational problems with the Ru.'e in order to ensure that it 

.. _ 9 _/ 

could operate in the public interest to the maximum extent". With 


7 J Notice , supra , 37 F. C. C. 2d 900. 

!_/ Notic e, supra, 37 F. C. C. 2d 900, 904-05; see also Network Televi - 
sion Broadcasting , supra , 23 F. C. C. 2d 382, 401. 


9 / Notice, supra, 37 F. C. C. 2d 900, 905. 
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* . 


respect to the fact that the rule under review was only weeks old, the 
Commission explained that allowances would be made for the fact that 
the Rule's achievements' might be less favourable than at a later date 
and that consideration would also be given to its prospects for future 
development: 

Also, as far as the information gathering may be'prema- 
ture', we recognize that information for the 1972-73 year, which 
is what basically will be involved here, may not be as favorable to 
the rule as that for some later period, when more of the necessary 
adjustments and developments involved have occurred. However, 
we believe that, if allowance is made for further developments, 
as commenting parties are urged to outline in as much detail as 
is now possible, a fairly accurate idea of the rule's prospects 
can be obtained at this point. We will make such allowances in 
reaching any decision herein. 10 / 

Before itemizing the areas in which comment was sought, the 
Commission stressed the presumptive propriety of the Access Rule as 
written and the heavy burden on proponents of recission or weakening 
of its terms: 


. . . We make one final point -- although it should be unneces- 
sary. The Commission has not adopted any decision or view, 
even of a tentative nature, as to the desirability of rescinding 
the rule. It would be wholly wrong for us to do so, when the 
1972-73 year is just getting under way and there is no data be- 
fore us as to the efficacy of the rule under full conditions, i.e., 
with Section 73. 658(k't3) in effect. Indeed, we stress that the 


10_/ Id. "Moreover, " noted the Commission, "apart from the specific 
problems in various areas which have arisen, there is a more general 
consideration. No 'new rule', such as this one, can be expected to be 
100% sound and correct when it is first adopted. After a year's experi- 
ence under it, it is appropriate to see how it is working and make those 
changes which appear appropriate. " Id. 
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presumption is the other way: the Commission has a rule which 
is now going into full effect, and there is thus a clear and con- 
siderable burden upon the opponents to demonstrate that, in ac- 
tual operation, the rule will not .serve the public interest, parti- 
cularly in light of the purposes set forth in paragraph 2, above. 
This proceeding gives interested parties an opportunity to make 
showings on this critical issue, and thus facilitate an informed 
Commission decision. In light of the petitions and other circum- 
stances, nothing less would be appropriate, but nothing more is 
to be inferred from what is simply a sound and fair way to pro- 
ceed to the disposition of significant pending petitions. U_/ 

The "purposes" referred to in this paragraph were, of course, 

those set forth by the Commission when it adopted the Access Rule and 

12 _/ 

the companion Syndication and Financial Interest Rules. The general 
objective in adopting the rules was "to provide opportunity -- now lack- 
ing in television -- for the competitive development of alternate sources 


1W Notice of Inquiry , supra , 37 F. C. C. 2d 900, 906. 

12 / Specifically, paragraph 2 of the Notice quotes the following 
statement from the Report and Order adopting the Access Rule (Network 
Television Broadcasting , supra , 23 F. C. C. 2d 382, 395-96): "We believe 
this modest action will provide a healthy impetus to the development of in- 
dependent program sources, with concomitant benefits in an increased sup- 
ply of programs for independent (and, indeed affiliated) stations. The en- 
tire development of UIIF should be benefitted. . . . It may also be hoped that 
diversity of program ideas may be encouraged by removing the three-net- 
work funnel for this half hour of programming. In light of the unequal com- 
petitive situation now obtaining, we do not believe this action can fairly 
be considered 'anticompetitive' where the market is being opened through 
a limitation upon supply by three dominant companies. ..." 
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of television programs so that television licensees can exercise some- 
thing more than a nominal choice in selecting the programs which they 

, ~ ' 

present to the television audiences in their communities". 

What that programing turned out to be, however, and even wheth- 
er it turned out to be "quality, high cost" material was not a proper part 
of the Commission's "objective or intention". Moreover, these matters 
were not only appropriately but also necessarily a function of the free 
marketplace itself, from which it would be both the right and the respon- 
sibility of the licensee and not the Commission to select the desired 
programs: 


. . . We believe that substantial benefit to the public interest in 
television broadcast service will flow from opening up evening time 
so that producers may have the opportunity to develop their full eco- 
nomic and creative potential under better competitive conditions 
than are now available to them. We emphasize again that it is not 
our objective or intention to smooth the path for existing syndicators 
or promote the production of any particular type of program - wheth- 
er or not it be included within the present category of quality high 


13 / Network Television Bro a dcasting, supra , 23 F. C. C. 2d 382, 397. 

In this connection the Commission stressed that it was not "carvfing] 
out a competition free haven for syndicators" since "under the rules - ve 
are adopting no television licensee can be required to carry a syndicated 
program if he chooses not to do so. He may rely on his own program in- 
genuity or use locally originated programs to fill out his schedule. " How- 
ever, the Commission also stressed that, "equally the public interest in 
fostering the feasible maximum of diverse program sources does not per- 
mit us to preserve the noncompetitive enclave now occupied in prime time 
by the television networks. " Id. 
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w°il^ P e r v°e g lon m f S- The ^ C ° St leVelS ° f P ro Z™ms which 
1 develop from opening up evening time must be the result 

t the competition which will develop among present and poten- 
al producers seeking to sell programs to television broad- 
casters and advertisers. As his responsibility requires, the 
licensee will decide which among available sources of programs 
ha will patronize. A principal purpose of our prime time ac 
cess rule is to make available an hour of top-rated evening 
time for competition among present and potential nonnetwork 
program sources seeking the custom and favor of broadcasters 
and advertisers so that the public interest in diverse broad- 
cast service may be served. 14/ 

Achievement of the basic objective of creating a healthy inde- 
pendent syndication industry absolutely required provision of "an ade- 
quate base of television stations to use its product. " explained the Com- 
mission, because the nature of the network distribution process gives 
an inherent and insurmountable competitive edge to the purveyor of 
network programs: 

A healthy syndication industry composed of independent 
producers capable of producing prime time quality programs 
must have an adequate base of television stations to use its 
product. Since the stations in the top 50 markets reach over 
percent of the available audience, access to these markets 
is essential to form such a base. The independent stations 

fT®"?,! adequate b y ^emselves, in light of the fact that only 
o these markets have one or more independent VHF sta- 
tions. The networks obviously have a tremendous and. we 


— / ^ etwork Tel ev ision Broadcastin g, supra . 23 F. C. C. 2d 382, 397. 


/ 


I 
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believe, insurmountable advantage in providing programs for 
their affiliates. Not only is there the natural tendency of an 
affiliate to do more business with its dominant supplier, but 
the program distribution process is much simpler via a net- 
work. There is a semipermanent affiliation agreement cover- 
ing almost all programs. The syndicator is forced to make 
a new contract with each station for each program. Similar- 
ly, it is much simpler for an advertiser to make one arrange- 
ment for an entire network than to buy station by station. In 
short, there is no permanent unified distribution machinery. 

These disadvantages are inherent in the distribution process 
and not in the product. They must be recognized as realities 
in the face of the contention that independent program produ- 
cers can now compete upon an equal basis. The loss of their 
syndication foothold over the years by the independent produ- 
cers is difficult to explain on any other basis when we take 
into consideration the fact that most network programs are 
actually produced largely by outside producers. We find it 
difficult to believe that so much of the skill could be concen- 
trated in the three networks. Network Television Broadca st- 
ing, supra , 23 F. C. C. 2d 382, 386-87. 

Beyond its basic purpose of achieving a healthy syndication in- 
dustry, the Commission had a number of other closely related objec- 
tives in mind in its insistence upon development of new program sources. 
One of the most important of these was encouragement of programs of 
less than national appeal, something not only practically, but also theo- 
retically inconsistent with the entire orientation of the national networks 


toward maximization of the total number of people viewing a particular 
program. In addition to encouraging such programs, the Commission 
had what might be termed a negative objective, but one of equal impor- 


I 
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tance: to avoid the potential ideological tyranny inherent in a situation 

where networks exercised "control of the creative process in television 

15/ 

entertainment programming in the interest of advertiser circulation, " 
with the result that "the three national television networks for all prac- 
tical purposes control the entire network television program production 

16/ 

process from idea through exhibition. " 

"Concomitant benefits" sought by the Commission included "an 
increased supply of programs for independent (and, indeed, affiliated) 
stations;" an atmosphere in which independent choice would in fact be ex- 
ercised by licensees, who "as trustees share the responsibility to main- 
tain healthy competition and should actively encourage the development 


15 / Network Television Broadcasting , supra , 23 F. C. C. 2d 382, 391-92. 

16 / Network Television B roadcas ting, supra , 23 F. C. C. 2d 382, 389. 

In this connection the Commission appended the following quotation from 
the 1963 Annual Report of CBS: 

[T]he ability to produce a program schedule which year after year 
commands the largest audiences in broadcasting is founded on a 
steadfast commitment to two fundamental programming principals. 
The second is the continuing participation of the network's program- 
ming officials at every stage of the creative process from the ini- 
tial script to the final broadcast. This applies not only to the occa- 
sional special program, but to the day-to-day production of continu- 
ing program series. 23 F. C. C. 2d 382, 407, footnote 20. 
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17 _/ 

of new and diverse program sources; " benefit to "the entire develop- 

— / 

ment of UHF; the possible production of more local programming; 
continued network programs for below Top Fifty markets (an objective 
defeated prior to issuance of the Commission's Order on Reconsideration , 
su pra , by the networks' refusal to continue production of a full schedule); 
and "the opportunity [for independent producers] to develop their full 


17 / Order on Reconsideration , supra , 25 F. C. C. 2d 318, 329, footnote 25. 

In its text, the Commission went on to explain that: 

One principal objective of our Prime Time Access Rule is to lessen 
the degree of network domination of station operation. The stations 
in effect are pleading this domination as an element essential to 
their economic viability. If. . . affiliates at present are so depen- 
dent on national networks that their economic viability and their 
ability to serve the public interest turn on whether they continue to 
receive revenues from an additional half-hour of network program- 
ming, they clearly are not in a position to exercise the appropri- 
ate freedom of choice and the responsibility for television service 
which are essential to the proper discharge of their broadcast 
trusteeships. The present degree of network dominance of televi- 
sion. . . emphasizes the need for Commission action to improve the 
situation, and to seek to reestablish licensee individuality and re- 
sponsibility as operable factors in television broadcasting. Order 
on Reconsideration , supra , 25 F. C. C. 2d 318, 329-30, (footnote 
omittedTr - 

Network Television Broadcasting, supr a, 23 F. C. C. 2d 382, 395, 
footnote 37. Benefit to local advertisers, forthcoming from either syn- 
dicated or local programs, was also noted since "for many years the in- 
ability of local businessmen to gain access to prime time television has 
been a matter of concern, and the Congress had recommended that the Com- 
mission act to ensure greater availability of such time. Order on Recon- 
sideration, supra , 25 F. C. C. 2d 318, 325. 
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19./ 

economic and creative potential under better competitive conditions." 

Finally, although not specifically expressed as a goal, the Com- 
mission noted that "it may also be hoped that diversity of program ideas 
may be encouraged by removing the three -network funnel for this half 
hour of programming. " What was expressed as a goal in this respect 
was to "encourage conditions of competition for network evening time 
and programs which will permit the harnessing of the widest diversity 

of marketing interests of American business which is economically fea- 

20 / 

sible to the network program selection process. " , While "the history 

of television programming indicates that this would result in a greater di- 
versity among individual programs, " the Commission stressed that "that 
would be the decision of the marketplace, " and "as we have repeatedly 
emphasized, it is not our intention to set up standards of 'diversity and 
quality' in television programming. " As the Commission further pointed 
out, such things cannot be achieved by regulatory fiat or the wishes of 
producers since "in our commercial television system program diver- 
sity -- particularly in entertainment -- can be little greater in the long 

21 _/ 

run than sponsors are willing to support. " 

19 / Network Television Broadcasting , supra , 23 F. C. C. 2d 382, 397. 

2U / Network Television Broadcasting , supra, 23 F. C. C. 2d 382, 411. 

21/ Id. 
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These, then, were the objectives against which the present rule- 
making was designed to measure the operational record of the Access 
Rule in its first season. These also were the public interest objectives 
whose achievement the Commission specified would be conclusively pre- 
sumed unless proponents of a weakened or rescinded Access Rule success- 
fully carried their clear and considerable" burden of establishing the 
contrary. 

The information sought concerned "effect and impact - from the 

operation of the rule as compared to operation without it, and from the 

various modifications considered herein (and past waiver actions) as 

compared to the rule. The effect on future development is also highly 

22 / 

important. " The numerous subjects with respect to which information 
was thereafter sought were "all subsidiary to that general objective" and 
came within two categories: " programmin g information and economic in- 
formation, the latter involving three aspects - the impact on stations, the 

economics of program production and distribution, and the effect on the 

23 / 

program production business. There followed several dozen detailed 

Noti ce, supra , paragraph 16. 


23/ id. 
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questions, proposals, and subjects within these categories on which in- 

24 / v 

formation was sought. 

In addition to these subjects designated for rulemaking, the Notice 

included a separate section which constituted "an Inquiry only, with 

changes along these lines to be adopted, if ac all, only after further rule- 

making proceedings, " in view of the fact that the matters enquired into 

were, in the Commission's judgment, "of a more fundamental nature 

25/ 

than those" above noted. Four matters (two of which included various 
specified alternatives) were specifically denominated as being of too 
fundamental a nature to permit enactment absent further rulemaking. 

Of these four matters which would not be adopted as rules, three were 
adopted as rules: exempting programs by type; legislating local use of 
access time; and designating a required time period as access time 

2 6 _i 

(See pages 22, 23, 24 infra ). 

Comments and Replies were filed by interested parties in 
January and March of 1973; oral argument was held on July 30 and 31, 

1973. On November 29, 1973 a public notice was issued announcing 

24/ Notice , supra , 37 F. C. C. 2d 900, 907-921. 

2!5/ Notice , supra , 37 F. C. C. 2d 900, 921. 

£6/ Notice, supra, 37 F. C. C. 2d 900, 921-22. The three matters adop- 

ted as rules represented retreats from the full scope of the Access Rule. 

The one matter not adopted as a rule would have strengthened the Access 

Rule by expanding the access time period and/or the markets or stations 
covered. Id. 
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the substantive changes to be made but not designating an effective date. 

On December 16, 1973, petitioner and the Association of Independent 

Television Stations jointly filed a petition for clarification requesting 

designation, by further, immediate Public Notice , of an effective date, 

to be no earlier than September 1975. Industry confusion resulting from 

non-specification of a date and irreparable injury to affected parties as 

a consequence of any date earlier than September 1975 were offered in 

support thereof. No separate action responsive to this petition was 

taken. On February 6, 1974, the Commission released its Report and 

Order, adopting two pages of regulations denominated the Evening Pro- 

28/ 

gramming Requirements Rule and designed to replace the Access 

Rule quoted at page 3, supra . 

The Report and Order adopting these rules summarizes the con- 
trolling Commission objectives discussed at pages 7 - 13, supra ; de- 
votes some 43 pages to itemizing conflicting contentions of parties; and 
at page 60 reaches the matter of the Commission's reasons for taking 
the actions reflected in the rules. The following paragraphs summarize 
the rules adopted and the reasons given therefor, in the order discussed 
by the Commission. 

27 / Public Notice: Commission Issues Staff Instructions in Prime Time 
Access Proceeding , Mimeo No. 12121, released November 29, 1973. Se¥ 
Joint Appendix, page 47. 

28/ The full text of the newly adopted Rule 73. 658(k) (47 C. F. R. $73. 658(k)) 
is attached hereto as Appendix A. 
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The first action discussed by the Commission was its revocation 

of the Access Rule on Sundays and reduction on the remaining six days 

to a maximum of one half hour instead of the hour formerly prescribed. 

In justification of these changes the Commission stated that the 7:00-7:30 

p. m. half hour which had in practice been the first half hour of the access 
29/ 

period - offered "singularly little in the way of opportunity for the de- 
velopment of really new syndicated material;' that this had been true 
before the adoption of the rule and "the basic programming pattern has 
not changed. . . ;" that the majority of network affiliated stations in the 
Top Fifty markets present news in this time period and "only about 10% of 

the stations covered. . . present material which needs the rule's encourage- 
30/ 

ment. " The Commission stated: "We do not view a contest between 

stripped game shows and stripped off -network material as one the Com- 

31/ 

mission can profitably get into. 


29 / Presumably because the level of homes using television (HUT level) 
IT lowest during the first hour of prime time, except on Sundays, the net- 
works determined not to program this hour when they decided not to make 
programs just for below Top Fifty affiliates as the Commission had ori- 
ginally hoped they would. (See page 12, supra ). This hour thus, essen- 
tially fortuitously, became access time. 


30/ In this connection the Commission does not comment cn the fact that 
local news was precisely one of the kinds of programing the prime time 
access rule was designed to encourage. See page 12, supr a. 


31 / Report and Order , supra , paragraph 79. 
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As additional reasons for its action the Commission cited: (1) the 
increasing demands for waiver of the rule for news and/or sports presen- 
tations and its view that while "these are not insoluble or terribly diffi- 
cult questions, , . . they would require some careful adjustments . . . and :n 
view of the very little benefit accruing from this period to the cause of 

promoting really new non-network programming, we conclude that the 

32/ 

need for such 'fine tuning' should be dispensed with;" (2) the fact that 

33/ 

two ocher newly adopted provisions cut down the licensee's flexibility 
and "it is therefore appropriate to provide stations with some compensat- 
es flexibility elsewhere; and (3) the fact that lessening the amount of 
access time would "relieve the problems of the 'majors' [ i. e. the major 
motion picture companies who produce the bulk of network programs] and 
similar parties, by increasing the after-market for former network 

34/ 

material. " 

The Commission recognized that the new rules would work to 
the "disadvantage of independent stations" and that "while probably the 
advantage which the independents have at present for a full hour is, over- 


32/ Report and Order , supr a, paragraph 80. 

33/ The two provisions the Commission referred to were the requirements 
that the remaining access period be 7:30-8:00 p. m. (see pages 22-23, infra), 
and the prohibition against feature films in this time period (47 C F R £ 

§73. 658(k)(l)). 

34/ Report and Order , supra , paragraph 80. f 
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all, in the public interest. . , . the remaining half hour. . . is sufficient 

35/ 

to satisfy the demands of the public interest. " The Commission's con- 
clusions are silent as to the impact upon the first run syndicated pro- 
graming industry. 

With respect to the withdrawal of independently syndicated pro- 
graming from weekends, the entire Commission reasoning is quoted 
below: 


This consideration [presentation of game shows] does not 
apply particularly to the weekend, but we have concluded that 
some increase in network programing should be permitted, and 
Sunday appears a desirable time for this, including the 7 as 
well as 7:30 half hours, traditionally a popular family entertain- 
ment network period. There seems little point in maintaining a 
restriction only for Saturdays. 36/ 

In summarizing the reasons for its actions, the Commission char- 
acterized them as "representing an adjustment of competing demands for 

access or for exclusive access, " with respect to which "we have reached 

37/ 

what, at this point, appears an appropriate balance. " Performance under 
the Access Rule, in the Commission's judgment, did not warrant its reten- 
tion as adopted in 1970, "but conversely, particularly since the rule has not 
yet had an adequate test, neither does its performance warrant either repeal 


35 / Report and Order , supra , paragraph 81. 

36/ Report and Order , supra , paragraph 79. The Commission's reference 
to Saturday appears to reflect its belief that the networks would utilize the 
7:30-8:00 p. m. period on Saturdays as part of the exemption permitted un- 
der new Section 73. 658(k)(l). NBC has already announced its intention to 
program the Saturday 7-8 p. m. time period in addition to its 8-11 p. m. schedule. 

37 / Report and Order , supra , paragraph 82. 
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or a really substantial reduction in cleared time such as to three or four 

3 8/ 

half hours a week". 

The second action discussed by the Commission was the provi- 
sion that one of the six half hours need not be cleared at all if it is filled 

with children's specials, documentaries or public affairs programming 

39 / 

either network originated or off-network. "Children's specials" 

40/ 

and public affairs" are not defined; with respect to the third exempt 
category the rules provide: 

Documentary' programming means any program which is 
nonfictional and educational or informational, but not including 
programs where the information is used in a contest among 
participants. _41/ 

The singling out cf these three categories "reflects not so much 
a view that these kinds of material are 'worthwhile' -- although admit - 


38/ Rgp grt and Order , supra, paragraph 82. The Commission also ex- 
pressed its intention to preserve considerable potential for the develop- 
ment of first - run syndicated programming"; and its view that the rule has 
no yet had a fair test upon which to determine what its future performance 
W1 ^ ^e. Report and Order, supra , paragraphs 89, 91. 

39/ 47 C. F. R.§73.658(k)(l)(i). 

10 / The text of the geport_and Order parenthetically follows designation of 
Uie children s specials exemption with the phrase "(Cinderella. The Grinch 
Ch arlie Br own programs, etc.). Report and Ordei T^T^naT^;'^^ ’ 

41_/ 47 C. F. R. 573. 658(k)(l)(ii). 
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tedly this is a factor --as that under the present rule its presentation 
involves certain special problems". With respect to children's pro- 

grams, the Commission said that because of access time the network 
children's programing could not now begin until 8:00 p. m. and that it 

was in the public interest to "facilitate the showing of such material 

43/ 

earlier, if this is what stations choose to do. " 

The public affairs and documentary provisions would make the pre- 
sentations of such network programing, which the Commission wishes to 
encourage, "easier, " although the Commission acknowledged that "the 
rule may well not be the sole, or even the major, " cause of the disap- 
pearance of this material from prime time. With respect to off-network 
documentary material, exemption in advance would avoid the necessity of 
granting waivers for individual programs and create certainty for the inde- 
pendent producers by ensuring that from now on all off-network documen- 
taries would be allowed. The Commission emphasized that the documen- 
tary exemptions were not limited to news and public affairs, and that it 

was intended to encourage the presentation of "other kinds of network or 

44/ 

off-network documentaries. " 

42 / Report and Ord er, supra , paragraph 83. 

43/ Ich 

44 / Report and Order , s' pra , paragraphs 83-84, 101. 
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With respect to the fact that identification of exempt program 

categories was a matter found in the Notice to be too "fundamental" to be 

made part of the rules absent a further rulemaking, the Commission stated 

that since it was "a partial repeal of the rule" and "permissive rather than 

45 / 

mandatory [in] nature", the amendment was in the public interest. 

The third action taken by the Commission was to require that 

what remained of access time be inflexibly tied to the 7:30-8:00 p. m. E. T. 

time period. This provision was adopted, although no commenting party 

46 / 

had requested or supported it, because in the Commission's view it 

would serve the "interest of certainty and stability" for networks, stations 

and independent producers and would not require access programing to 

47 / 

compete with network programing. 


45 / Report and Ord er, supra , paragraph 84, footnote 36. 

46 / Report and Order , supra , paragraph 85. 

_47/ No such problem has ever either arisen or been contemplated as a 
potential danger by the Commission or anyone else since it became clear 
at the time of reconsideration of the original Access Rule Report an d 
Order that the networks would defeat the Commission's hope for a con- 
tinuing full network schedule available to below Top Fifty affiliates and 
perhaps even non-affiliates. While in that case each station would have 
made its own decision as to which available network material to reject 
during one evening hour, the availability of only a total of three hours ob- 
viated the problem. See Order on Reconsideration , supra , 25 F. C. C. 
2d 318, 327. The Report and Order does not mention this fact. 


1 
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The Commission did not comment on the fact that legislation of 

a fixed access period had been held in the Notice to be of too fundamental 

a nature to be adopted absent further rulemaking. Nor did it comment on 

the fact that the only reason it had given for suggesting this 

chance in the Inquiry portion of the Notice had been to prevent the access 

48 _/ 

period from being limited to the 7:00-8:00 p. m. time period. 

The fourth action taken by the Commission was to bar all feature 
49/ 

films from the 7:30-8:00 p. m. time period Monday - Saturday. Such 

limitation, the Commission concluded, is necessary if the production of 

new non-network material is to be encouraged during the remaining 

50/ 

cleared access time. Moreover, coupled with the removal of all 

restrictions from 7:00-7:30 p. m. , said the Commission, licensees will 

not be unduly restricted and the use of the time period for movies has 

51/ 

been minimal in the past. 

The fifth action taken by the Commission was not codified in rule 
form but expressed as an admonitory textual "expectation" that "stations 
subject to the rule will devote an appropriate portion of this 'cleared' 
time, or at least of total prime time, to material designed for children, 

48/ Notice, supra , 37 F. C. C. 2 d 900, 921-22. 

49 / Feature films shown in the same market in the last two years were 
barred by the original rule. 

50 / Report and Order , supra , paragraph 86 . 

51 / Report and Order , supra , paragraph 87. 


-24- 


material which is of particular significance with respect to interests, 

problems, and affairs of minority groups, and/or material particularly 

directed to the needs and problems of the station's community or coverage 

_/ 

area as disclosed in its regular efforts to ascertain community needs". 

The sixth action taken by the Commission was to designate a list 
of network programs which by virtue of their nature and/or scheduling 
and/or length are henceforth to be deemed non-network programs and there- 
fore eligible for broadcast in access time without prohibition or compensa- 

53/ 

tory non-network material elsewhere in the schedule. Programs exempt 

from the rule include runovers of netv/ork sports events which would "in the 

54/ 

normal course" have ended by 7:00 p. m. ; any "live, simultaneous" net- 
work broadcast to the 48 contiguous states which occupies access time in 
the Pacific and Mountain time zones but not in the Eastern and Central 
time zones, (an exemptio which the Commission estimates would, in 
the context of special sporting events alone, mean that for half the nation 
during half the year there would be no access time on one of the remaining 


52/ Report and Order , s upra , paragraph 88. No reference is made to the 
existing licensing requirements that all programs be demonstrably directed 
to the needs and problems of the station's coverage area. Henry v. F. C. C. 
302 F . 2d 191 (D. C. Cir. 1962), cert , denied , 371 U. S. 821. Nor is reference 
made to the fact that this was one of the proposals too "fundamental" for 
change absent further rulemaking. 

53/ Because of the enforced clearance of 7:30-8:00 p. m. only, there is in 
fact no provision at all in these rules for the kind of compensatory resched- 
uling permitted and in most cases required under the Access Rule. 

54/ 47 C. F. R. §73. 658(k)(2)(i); Report and Order , supra , paragraph 107. 
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55/ 

nights on which it is otherwise required); network specials (except 

for movies and sports events -- unless they are "international"), which 

occupy all or most of the evening after 8:00 p. m. as well as all of access 
56/ 


time; network "pre-game" shows preceding sports events on five 

57/ 


nights per network per season; and special news programs deal- 

ing with fa st - breaking news events, on-the-spot coverage of news events 

or programing related to such events, and political broadcasts by or on 

58/ 

behalf of legally qualified candidates for public office. " 


j>5/ 47 C. k . R.^73. 658(k)(2)(ii). In explaining this exemption the Commis- 
sion conceded that the problem with which it dealt was the direct result 
only of its own concurrent requirement that access time be inflexibly fixed 
at 7:30 p. m. and said that for that reason affected stations should be wholly 
relieved of their access obligations since the problem was "too complex". 
Report and Order , supra , paragraphs 108-109. 

~/ ^ ^ R»$73. 658(k)(2)(iii); Report and Orde r, supra , paragraph 110. 

Jj7/ 47 C. F. R. .. 73. 658(k)(2)(iv); Report and Order , supra , paragraph 111. 

The only reason given for this exemption was that waivers had been sought. 
The choice of five was apparently keyed to what NBC said it wanted "plus 
one other event". Id. 

58 / 47 C.. F. R.,,73. 658(k)(2 )( v); Report and Order , supra , paragraphs 101-105. 
This provision includes three very specific exemptions also in the present 
Rule plus a new general exemption for any program "related to" two of the 
exempt events which could wholly replace all access time every day with 
special background reports by the networks on that day's fast-breaking events. 
The Commission's discussion of this new exemption is limited to its utility 
in clarifying the kinds of additional material otherwise arguably impermis- 
sible in the context of an on the spot coverage (e.g. old film clips). The 
Commission does not discuss the fact that the exemption, as written, 
creates a third and additional category of program whose broadcast neither 
the rule nor the explanatory text prohibits. 
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After setting forth the reasons for the modifications adopted, the 
Commission devoted several pages of its decision to "discussion of signi- 
ficant arguments and made the following conclusions: 

The Rule has not been in full operation long enough to have 
had a fair test;59/ 

While it is too soon to look too closely" at the program- 
ing presented under the Rule, increase in program "stripping", 
foreign produced program product and game shows and de- 
crease in dramatic programs are unfavourable results of the Rule 
and an increase in comedy programs, local program efforts and 
nature/outdoor programs are positive results of the Rule;60/ 

Since it is too early to evaluate the full potential of the rule", 
it will not be decided whether the Rule has increased the number of* 
producers represented during the access time period; 61 / 

Repeal of the Rule would not necessarily result in greater 
network access for producers since the networks could just add 
to the length of existing movies or other programs rather than 
increasing the number of programs;62/ 

The Rule has decreased network dominance -- "the reduc- 
tion in control through removing 11 or 12 hours a week from the 
'network funnel' is definite and readily apparent;" 63/ 


5j)/ Report and Order , supra , paragraphs 89-91. 

60/ Report and Order , supra , paragraphs 92-94. 

61 / Report and Order , supra , paragraph 95. 

62/ Report and Order , supra , paragraph 96. 

63/ Re port , a nd Orde r, s upra , paragraph 97. The Commission's reference 
to 11 or 12 hours is unclear and unexplained. The Rule removes 7 hours 
per week per station or 21 per market from the "network funnel;" it is uncer 
tain, therefore, whether the Commission means more access material than 
the legal minimum or less is being used. 
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The questions of the Rule's "impact on Hollywood" and the 
use of foreign produced program product will not be considered 
for seven reasons, including the fact that they are "outside the 
normal ambit of the Commission's expertise" and beyond the 
scope of its jurisdiction,^/ 

The questions of "commercialization" (L_e. the fact that 
local station time includes in many cases more commercial time 
than network time) and increased access to non-national adver- 
tisers (an objective of the rule) are "conflicting but difficult to 
weigh because they are quite different" and "about equal pro and 
con". 65 / 

Finally the Commission adopted a fall 1974 effective date for the Pro- 
gramming Requirements Rule "to lessen the restraint [of the Access Rule] 
at the earliest date consistent with the need for reasonable advance plan- 
ning. " Since the changes in the rule adopted were "basically not great, " 

66 _/ 

"sufficient time would be afforded". 

tJl at Report and Order the present petition for review is 

brought. 


_6 4/ Report and Order , supra , paragraphs 98-99. 

65 / R eport and Order , supra , paragraph 100. 

66 / R eport and Order , supra , paragraphs 113-116. 

6jl At the time of this filing reconsideration before the Commission 
has not been completed. 
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I. THE EVENING PROGRAMMING REQUIREMENTS RULE BEARS 
NO RATIONAL RELATIONSHIP TO THE COMMISSION'S REGU- 
LATORY OBJECTIVES. 

A. Nothing In The Present Record, The Report And Order Or 
The Commission's Experience Renders The Programming 
Requirements Rule A Rational Solution To The Problem Of 
Network Dominance. 


! 


The Prime Time Access Rule was necessitated by the fact that "'the 
three networks not only in large measure determine what the American peo- 
ple may see and hear during the hours when most Americans view television 
but also would appear to have unnecessarily and unduly foreclosed access 

to other sources of programs. Mt. Mansfield Television, Inc. v. F. C. C. , 

68 / 

supra , 442 F. 2d 470, 474. — To deal with this situation, "the Commission 
proposed certain rules designed 'to foster free competition in television pro- 
gram markets' by providing 'opportunity for entry of more competitive ele- 
ments into the market for television programs for network exhibition' and 
encouraging 'the growth of alternative sources of television programs for 
both network and non-network exhibition. '" Id_. "The purpose and effect" 
of adopting the Access Rule and its corollary ban on the "use of off-net- 
work shows (re-runs) and feature film" during non-network prime time was 
to limit network control and increase the "opportunity for development of 
truly independent sources of prime time programming, " which "existing 
practices and structure combined" have "virtually eliminated. " Mt. Mans - 
field Television, Inc , v. F. C. C . , supra , 442 F. 2d 470, 475. 

In short, the Rule and its two companion regulations. The Syndica- 
tion and Financial Interest Rules, were designed to replace monopoly with 

effective competition, itself a function so basic as to have led to initial 
, . _ . . 69/ 

creation of the Commission, — in the interest of enforcing the paramount 


68 / In this and the several following references containing internal quota- 
tions the Court is quoting from Network Television Broadcasting , supra . 

69 / F. C. C . v. Pottsville Broadcasti ng Co. , 309 U. S. 134, 137; Mt. Mans- 
field Television, Inc , v. F. C. C . , supra , 442 F. 2d 470, 479; 47 U. S. C. 
§§303, 303(g). 
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right of the public to "the widest possible dissemination of information 
from diverse and antagonistic sources." Associated Press v. United States , 
326 U. S. 1, 20(1945), Red Lion Broadcasting Co. , Inc , v. F. C. C. , 395 U. S. 
367, 390 (1969); Mt. Mansfield Television, Inc, v. F. C. C . , supra , 442 
F. 2d 470, 477. It is, in the view of the Commission and this Court, "a 
reasonable step toward fulfillment of [the First Amendment's] funda- 
mental precepts, for it is the stated purpose of that rule to encourage 
the 'diversity of programs and development of diverse and antagonistic 
sources of program service' and to correct a situation where 'only three 
organizations control access to the crucial prime time evening television 
schedule. '" Mt. Mansfield Television, Inc , v. F. C. C. , supra , 442 F. 2d 
470, 477. 

In designating the present proceeding, the Commission sought to 
ensure that the Access Rule in actual operation was achieving this intended 
objective and to the extent, if any, that it was not, to adopt appropriate re- 
medial modifications -- including revocation in the event of total failure. 

70 / 

This was consistent both with the Report and Order adopting the Rule — 
and the Commission's basic mandate "to make re-examinations and ad- 
justments in the light of experience. " American Airlines v. CAB , 359 
F. 2d 624, 633 (D. C. Cir. 1966). However, because the Access Rule re- 
mained the Commission's best judgment of the proper way to deal with the 
problems it was designed to solve, the present proceeding started from 
the "presumption" that this judgment remained correct. Notice, supra , 
paragraph 15. 

Thus, while the Commission made clear that if the Rule's opponents 
had "a showing to make based in significant measure on actual relevant 
experience" under the Rule, "they will have a remedy available to vindicate 

70/ Report and Order, supra, 23F.C.C. 2d 382, 401. 
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m 71 / 

their asserted rights, " — it also stressed that in view of the presumptive 
propriety of the action already taken in adopting the rule they must carry 
"a clear and considerable burden. . . to demonstrate that, in actual opera- 
tion, the rule will not serve the public interest. " Notice, supra , 37 F. C. C. 
2d 900, 906. 

The two dozen odd charges leveled against the Rule in actual opera- 
tion were summarized by the Commission in its Report and Order , supra, 

at paragraphs 32 - 48. To the extent that these charges were specifically 
72 / 

answered, — all were rejected as unsupported by the record; affirmatively 
contradicted by the record; outside the scope of the Commission's expertise; 
or beyond the scope of its jurisdiction. For one or more of these reasons 
the Commission rejected charges that: the programing record under the 

, 73 / 

Rule was unsatisfactory; — the number of producers represented in access 

74/ 

time had diminished under the Rule; — by reducing the amount of network 
prime time, the Rule had also reduced the amount of time available for 

71 / American Airlines v. CAB , supra , 359 F. 2d 624, 634. 


72 / Many of the charges were not specifically answered because they were 
cumulative in the sense that multiple specific allegations were asserted in 
support of one general attack on the Rule which was answered (for example 
arguments 7, 10 and 13 in paragraph 32, were all advanced in support of the 
overall charge that the Rule had increased network dominance). All other 
charges which were not discussed in the Report and Order amounted to 
nothing more than repetition, on the same factual basis, of arguments re- 
jected in the original Report and Order (for example, the charge that the 
Rule was unconstitutional -- paragraph 32, argument 1; the charge that the 
Rule was encouraging barter sale of programs -- paragraph 32, argument 
12 -- which the original Report and Order had anticipated as one of the pro- 
cedures by which the Rule would operate to defeat network dominance. See 
e- g- . Network Television Broadcasting, supra , 23 F. C.C. 382, 390-91; 

Order on Reconsideration , supra , 25 F.C.C. 2d 318, 326. 

_73/ Reasons for rejection of this argument included its prematurity after on- 
ly one year; the fact that adverse programing consequences were counter- 
balanced by favourable ones; and the fact that the judgments called for in 
this area would to a great extent involve improper examination of program 
content. Report and Order, supra , paragraphs 92-94. 


74 / Report and Order, supra , paragraph 95; "in view of our basic conclu- 
sion above that it is too early to evaluate the full potential of the rule, we 
need not at this point get into this question. " 
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"significant new programs;" — / only networks had the "resources" or 

the fortitude to do different or controversial programing and continue it 

in the face of unpopularity; ^ the Rule had increased network dominance 

by strengthening network control over remaining prime time vis-a-vis 

advertisers and program suppliers; — the Rule was detrimental to 

Hollywood film production and employment and resulted in increased use 

of foreign produced material; — ' 1 and the Rule had caused increased com- 

79/ 

mercialization by licensees. — 

Having thus specifically rejected every argument advanced in support 
of revocation or weakening of the Access Rule, the Commission additionally 
concluded that the proceeding had affirmatively established that it was in 
fact too soon to reevaluate the Rule. ^ In short, the rule's "opponents" 
had failed to carry their "clear and considerable burden. . . to demonstrate 
that, in actual operation, the rule will not serve the public interest, " 

T5_/ Nothing in the record demonstrated that more time would be so used, 
said the Commission, and in fact, history suggested quite the contrary. 
Report and Order, supra , paragraph 96. 

7£/ This contention was wholly speculative. Report and Order, supra, 
paragraph 96, footnote 41. 

Z_Z_ / This charge was found to be speculative and, in any event, outweighed 
by the decrease in dominance through removal of access time programing 
from the network funnel, a result both definite and readily apparent. " 
Report and Order, supra , paragraph 97. 

78y This argument was rejected for all four of the reasons listed above. 
Report and Order , supra , paragraphs 98-99. 

79y The Commission essentially declined to credit this contention because 
to the extent that it was correct it was counterbalanced by the record demon- 
stration of increased access for local and regional advertisers, an affirma- 
tive goal of the Rule. Report and Order , supra , paragraph 100. 

Report and Order, supra , paragraphs 89-91. This conclusion was 
also noted in specific contexts at paragraphs 92, 94, 95, and 98. 

81_/ Notice, supra , paragraph 15. 


I 



- 32 - 

thus leaving the "presumption" of propriety in effect. Furthermore, the 
timing of the proceeding, in relation to the infancy of the Rule, was held 
to be such as to leave the Commission itself without sufficient data to 
justify any alteration of that original presumption of propriety, which 
accordingly remained the controlling public interest finding. The record 
here made against the Rule thus amounted to nothing more than had un- 
successfully been urged at length before the Commission and this Court 
in 1970 and 1971 where it had been concluded that "the horrors charged 
rest on conclusions and not facts. " Radio Relay Corp. v. F. C. C. , 409 
F. 2d 322, 330 (2d Cir. 1969). 

Thus, with the exception of any "housekeeping" details designed 

82 / 

to expedite the existing Rule's achievement of its reaffirmed objectives, — 
the net effect of the Commission's investigation, on the basis of either 
the evidence of parties or the Commission's own knowledge, was to leave 
intact the judgments underlying the Access Rule and therefore that Rule 
itself, subject, of course, to the continuing power and duty of the Com- 
mission to monitor and reevaluate the Rule's performance. 

That is not, however, what the Commission did. Faced with its 
own conclusive presumption of propriety, plus its own specific judgment 
that changes were premature, plus the unnecessary but admittedly pre- 
sent record indicants of achievement of decreased network dominance, 
a strengthened independent syndication industry, increased licensee in- 
dependence, benefits to independent and UHF stations (whom the Com- 
mission's records showed to have profited for the first time in history 
under the Rule), and increased access for local advertisers, the Commis- 
sion adopted rules which amounted to virtual revocation of the Access 
Rule. The minimum impact of the changes adopted was to reduce access 

82/ In this connection, see Argument IB, infra. 
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for non-network programs from 7 hours per week to 6 half hours: the 
cumulative operation of multiple exemptions could , theoretically, erode 
every single remaining half hour and was actually intended to erode t 
least one and probably more. Nor, while it referred from time to time 
to the minor nature of its changes, was the Commission unaware that 
substantial repeal of the Rule was in fact what its modifications achieved. 
Indeed, this point was conceded, to a limited extent, in an ironical con- 
text when the Commission justified its enactment of exemptions the 

Notice had promised would come only after a further proceeding, if at 

83 / 

all, by characterizing them as "a partial repeal" of the Rule. — 

Since it remains the Commission's unassailably correct judgment 
that any regulation which permits the use of prime time for network or 
off-network material in fact ensures the use of prime time for such mater- 
ial, it also follows necessarily that the extent to which the Programming 
Requirements Rule diminishes the time reserved exclusively and uncon- 
ditionally for non-network programs represents also the extent to which 
the Commission has reestablished the prime time monopoly the Access 
Rule was intended to destroy. 

By challenging its action in thus reestablishing the 3 network 
funnel found by the Commission and this Court to do violence both to 
the fund .mental mandate of the Communications Act to encourage the 
wider and more effective use of radio and the First Amendment right of 
the public to receive access to other than network programs, petitioner 
does not deny the Commission's fundamental right to take such an action. 
Rather, petitioner contends that to take such an action on this record was 
irrational, unexplained and inexplicable. 

83/ Report and Order, supra , paragraph 84, footnote 36. 
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It is manifestly within the Commission's power to reject the objec- 
tives of open competition and public access to diverse program sources 
which underlie the Access Rule and therefore to revoke or, as here, sub- 
stantially revoke that Rule despite its admittedly successful achievement 
of those objectives. In doing so, however, the Commission would neces- 
sarily have to demonstrate either: ( 1 ) that open competition and diverse pro- 
gram sources disserve the public interest -- and demonstrate this in 
the face of the Constitution and the Communications Act which the Com- 
mission and the Courts have hitherto interpreted quite otherwise, as was 
made clear in the Mt. Mansfield case, supra ; 05 (2) that these objectives 
must, under the circumstances, be overlooked because they are of sub- 
ordinate importance to other and overriding public interest objectives, 
as, for example, was held to be the case with this very rule to the extent 
that the free speech rights of licensees, networks and major studios are 
restrained to protect the paramount right of the public. Mt. Mansfield 
Television, Inc , v. F.C.C. , supra , 442 F. 2d 470. 478. Needless to 
say the Commission could also have demonstrated how the ends of com- 
petition and diversity could better have been served tlirough its altered 
regulatory system, assuming those controlling objectives continued to 
be found, as in fact of course they were, to be in the public interest. — ^ 

In doing so, however, the Commission must explain how "alter! ation of] 

J | 

its past interpretation or overturning of its] past administrative rulings 
and practice" is justified by virtue of "new developments or in light of re- 
consideration of the relevant facts and its mandate", — ^particularly where, 
as here- that past interpretation and those past rulings have also been 
found reasonable by this Court. 

I Indeed, its d '.retion to choose its own measures in this area has 
often been held to be particularly broad in view of the importance of the 
controlling objective of discouraging concentration of control in all as- 
pects of broadcasting. See Greater Boston Television Corp. v. F.C.C., 

444 F. 2d 841, 860 (D.C. Cir.1970), cert, denied, 402 U.S. 1007 (1971); 

Philadelphia Television Broadcasting Co. v. F.C.C.. 359 F. 2d 282. 284 
(D.C. Cir. 1966). 

85/ American Trucki ng v. A.T.&S.F. Ry. Co. . 387 U.S. 397, 416 (1967). 

I 
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The fact is, however, that the Report arid Order neither did, nor 
even at+empted to do, any of these things, leaving absolutely no foundation 
on which this Court could make the requisite finding that the challenged 
regulations were a reasonable and lawful exercise of authority. National 
Broadcasting Co. v. United States, 319 U.S. 190, 224-25 (1943); WAIT Radio 
v. F. C. C. , 418 F. 2d 1153, 1156 (D.C. Cir. 1969). Unless the Court is given 
a record which permits it to "consider the strands of public interest identi- 
fied by the Commission, " it is manifestly impossible for the Court "to de- 
termine whether the Agency's delineation is contrary to law. " WAIT Radio 
v. F.C.C. , 459 F. 2d 1203, 1207, cert, denied, 409 U.S. 1027 (1972); 

Greater Boston Television Corp. v. F. C. C. , supra , 444 F. 2d 841, 850. 

As previously noted, every regulation here at issue is effective only 
because and to the extent that it withdraws time from the non- network program 

sources the Rule was designed to encourage and returns it to the very net- 
work and off-network program sources the Rule was designed to discourage. 
Necessarily, then, the absence of public interest findings with respect to 
abandonment of the goals of competition and diversity must be held fatal to 
these rules. Moreover, as will appear in following arguments, to the ex- 
tent that any other public interest findings were made in justification of 
the new rules on their own merits, those findings invariably either: failed 
to explain why the objectives of the new rules overrode the Access Rule 
objectives which they destroyed; or were on their face illegal and therefore 
impermissible without regard to their effects on the goals of competition 
and diversity. The Commission's right to change its policies to meet 
changed circumstances is broad indeed, but the changes it may permissibly 
make are bounded by "the limits of the law and of fair and prudent adminis- 
tration. " American Trucking v. A. T. &S. F. Ry. Co. , supra , 387 U.S. 

397, 416. The present action exceeds those bounds. 


V. 


/ 
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B. The Intent And Effect Of The Programming Require - 
ments Rule Is To Increase Network Dominance . 

While specifically characterized as minor modifications to an exist- 
ing rule designed to decrease the network prime time presence, each of the 
challenged Evening Programming Requirements was expressly adopted sole- 
ly or principally because it would perm., an increase in the network prime 
time presence. 

In the Notice instituting this proceeding, the Commission noted a 
number of areas in which it proposed to review the operation of the Rule. 

The first of these categories encompassed a number of specific and rela- 
tively minor operational difficulties which had arisen in the operation of 
the Rule, including time zone problems and sports runovers. The second 
category was that of the continuing pressure for ad hoc waivers of the Rule 
and its off-netwo^k corollary. In this connection, the Commission expres- 
sly invited comment as to whether exemptions would solve the administra- 
tive problems it faced, whether that solution would be worse than the prob- 
lems, and whether the problems could be solved in some other fashion. 

The third category of change on which comment was sought was the com- 
plete or partial recission of the Rule. In this regard the Commission 
expressly stated that the Rule as written was presumptively in the public 
interest and proponents of revocation would have to carry their "clear and 
considerable burden" to precipitate any Commission retreat from full en- 
forcement thereof. Finally, the fourth category on which comment was in- 
vited was "fundamental" changes in the Rule which the Commission said 
would not be undertaken without further rulemaking proceedings. Included 
in this last category were the questions of legislating a specific access time, 
providing exemptions for certain programs by type, legislating local use of 
access time and expanding access time and/or markets or stations covered 
by the Rule. 

In the face of its conclusions that the Rule had not yet been in effect 
long enough to evaluate its potential performance and that it had suffered 
from a psychologically adverse infancy, the Commission adopted modifica- 
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tions in every category designated in the Notice . The result of these 

changes was to permit network or off-network reentry into at least 65% 

86 / 

and potentially 100% of the access period. — This dismantling of access 
time was accomplished through a series of modifications of and exemp- 
tions from the Rule. 

The single most basic and costly action was the unconditional re- 
vocation of the first half of the access hour. Two of the five reasons 
giver, for this action reflected the Commission's intention to increase 
network prime time presence. The first was that the revocation was 
warranted because the networks were requesting waiver to increase their 
news and news related programing and the second was to "relieve the prob- 
lems of the 'majors' and similar parties by increasing the after market for 
former network material" (reruns). — The Commission did not explain 
how its second network-related reason could be reached in light of the fact 
that at paragraph 98 of the Report and Order , the Commission also held that 
the problems of the "majors" were beyond the ambit of its expertise or juris- 
diction and that this record contained inadequate information upon which to deter- 
mine whether relief should or could be afforded the "majors". Nor did 
the Commission seek to explain how either of these reasons comported 
with the objective of the Access Rule to diminish network prime time 
presence. Indeed, the Commission clearly anticipated the reintroduc- 
tion of network and off-network material in this previously restricted 
time period with no compensating diminution of network presence in the 


66 / Incredibly, the Commission ( Report and Order , supra , paragraph 82) 
held that "particularly since the rule has not yet had an adequate test, its 
performance (does no < • irrant either repeal or a really substantial re- 
duction in cleared tin. j su< h as to three or four half hours a week. " 

87 / Re])ort and Order , supra , paragraph 80. 
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remainder of prime time. — 

The second action resulting in withdrawal of one of the seven re- 
maining half hours of access time was the revocation of the Rule on Sun- 
days. This action was taken for the sole purpose of giving the entire Sun- 
day prime time period back to the networks. The only justification of- 
fered by the Commission is that Sunday is traditionally a network family 
entertainment evening ( Report and Order , supra , paragraph 79). How- 
ever, this tradition also existed in 1970 when the Commission adopted the 
Access Rule for the express purpose of reducing network presence in prime 
time. In fact, prior to the adoption of the Rule, network presence in all of 
prime time was a tradition which the Commission found inimical to the pub- 
lic interest precisely because it was so well and thoroughly established. 

The third action resulting in withdrawal of one of the six remain- 
ing half-hour access slots was provision for a weekly exemption allowing 
presentation of network or off-network "children's specials, ' public affairs 


88 / The remaining three reasons for revoking half the Rule (R eport and 
Order , supra , paragraph 80) were either elsewhere expressly contradic- 
ted by the Commission or are matters which the Commission may not con- 
sider -- i. e. : (1) Only 10% of the stations covered present material needing 
the Rule's encouragement. (The Commission's own figures (paragraph 79) 
demonstrate that 136 of the 139 stations considered present first run syndi- 
cated programing or local or network news in the 7-7:30 p. m. time period. 
The first two program types were derived from the non-network sources 
the Access Rule was designed to encourage and the network news is pre- 
sented at 7 p. m. under a waiver only when the station has presented one 
hour of local news previously); (2) Some stations are presenting stripped 
game shows in the 7-7:30 p. m. time period. (Aside from the fact that the 
Commission disclaimed an intention to look "too closely" at the program 
performance under the Rule at this early stage (paragraph 92), the shows 
in question are first run syndicated material which the Rule was designed 
to encourage and the Commission is in any event precluded by the Act and 
the Constitution from imposing its program judgment on the individual li- 
censee. See Argument II, infra ); and (3) Other amendments adopted in 
this Report and Order diminish licensee flexibility and partial revocation 
of access time will provide "compensating flexibility". (To the extent 
unrequested flexibility is required, it is required only because of the con- 
current and unwarranted Commission legislation of a fixed access period). 
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programs and documentaries. — This entire exemption was framed solely 
to induce networks to increase the very network prime time program offer- 
ings the Access Rule was designed to reduce. 

In the case of "children's specials, " the Commission erroneously 
reasoned that the exemption was warranted because the Rule had precluded 
early prime time programing of this nature. ( Report and Order , supra , 
paragraph 83). In fact, the Rule was irrelevant to the situation the Commis- 
sion sought to remedy. Nothing in its provisions required placement of ac- 
cess time from 7:00 - 8:00 p. m.; this was solely a decision made by the 
networks, as the Commission was well aware. In fact, in the inquiry por- 
tion of the Notice, the Commission sought to explore the possibility of 
legislating placement of access time at a later hour to prevent the net- 
works from limiting independent producers and distributors to the least 
lucrative portion of prime time. ( Notice , supra , 37 F. C. C. 2d 900, 921, 
923-24). 

By adopting the "children's special" exemption, the Commission 
returned one half hour per week to the networks because by their own 
action and decision they had rejected the time period, preferring to present 
three hours of programing from 8:00-11:00 p. m. when the audience levels 
are higher. If such a decision on the part of the networks was irrevocable, 
the Commission's public interest responsibilities may have dictated that 
they acquiesce to this network "blackmail, " but that was not the case. At 
any time the networks could have offered children's or any other program- 
ing throughout prime time. The licensee could then have chosen 

89 / The failure of the Commission to provide a usable standard for iden- 
tifying the three program categories exempted and the impropriety of this 
regulatory expression of program preferences are discussed at Argument 
II D, infra , and constitute separate and sufficient grounds for reversal. 

In addition, as this record reflects, the prime time period referred to, 

7:00 - 11:00 p. m. , is adult prime time; children's prime time is generally 
considered to be 4:30 - 5:30 p. m. 
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to offer non -network programing at any prime time hour he thought best 
served his public. This licensee freedom to choose from an abundance 
of network offerings was the scheme the Commission had envisioned in 
adopting the Rule. (Network Television Broadcasting, supra , 23 F.C.C. 

2d 382, 395). ^ The "children's special" exemption is merely a device 

whereby the dominant network entities are permitted to preempt non- 
network prime time to present material that they decline to present in 
network prime time. On its face, such an exemption is destructive of 
the Access Rule and provides no public benefit that could not be afforded 
without such destructive effect. — ^ 

The public affairs and documentary programs subject to this same 
exemption represent still another Commission invitation to the reintro- 
duction of network and used network material at the expense of access time. 
Here again, the Commission had found that the problem identified, the 
alleged diminution of this type of programing during prime time, was 
not traceable to the Rule. Indeed, the Commission expressly stated 
that the Rule was not the "sole, or even a major cause" of such diminu- 
tion (Report and Order, supra , paragraph 84). The Commission's ex- 
pressed intention in affording this exemption was to make access time 


90 / While the networks had frustrated this vision by announcing prior to 
Commission reconsideration that they would limit themselves to three 
prime time hours of programing, they remain free to expand their program 
offerings. In fact, nothing would prevent networks from selling their excess 
programing in a given market to independent stations and thus furthering the 
Commission's public interest objective of increasing the pool of programing 
available to the public, as the Commission also noted in the cited paragraph. 

91 / Insofar as the exemption is also available to off- network (rerun) 
material, a further undermining of the Rule results from the fact that 
new material, from whatever source, has been found unable to compete 
with used material. Network Television Broadcasting, supra , 23 F.C.C. 

2d 382, 395; Report and Order, supra, paragraph 106. Moreover, given 
this inability to compete, the exemption assures the future non-production 
of children's programs by independent sources. 
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The Commission, in its haste to return access time to the networks, did 
not explain why the present procedure of requiring stations to present non- 
network programing after the conclusion of the network event would not 
continue to serve the public interest. The problem, which is totally of the 
Commission's own making, is "solved" by further eroding the meagre 
prime time base for non-network programing which the Commission pur- 
portedly continues to find in the public interest. 

Finally, in order to permit the return of the remainder of the 
somewhat less than 5 half hours of weekly access periods to the net- 
works, the Commission adopted a series of definitions which simply 

provide that numerous network programs will not be considered net- 

95 / 

work programs for purposes of the Rule. — Those further exemptions 
make it entirely possible that no prime time access period will, in prac- 
tice, remain. Thus, if a network presents any program which is: "an 
international sports event" or "any other network programing of a 'special' 
nature other than sports events or motion pictures, when the network de- 
votes all of its time after 8 p. m. E.T. or P.T." thereto or "a pre-game 
show in connection with an important sports event carried by the net- 
works" (limited to 5 times per broadcast year) or a special news pro- 
gram dealing with fast breaking or on the spot news coverage or pro- 
graming related to such events or a political broadcast by or on behalf 

96 / 

of a legally qualified candidate, — then all affected stations are relieved 
of the obligation to present prime time non-network programing for 

95 / See Carroll, Lewis, Alice in Wonderland and Section 73. 658(k)(2). 

96/ With respect to this last network program that is not a network 
program, the Commission has expanded a prior unchallenged exemption 
for fast breaking news events or on-the-spot news coverage to include 
any programing relating thereto regardless of its age or urgency. Theo- 
retically, a network could institute a daily program "relating to the day's 
chosen news story, " thus defeating the Access Rule completely. 
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that evening. In adopting these further exemptions, the Commission 
based its action solely upon its unsupported judgment that it is more im- 
portant to encourage the presentation of the enumerated material than to 

achieve the objectives of the Rule. Moreover, as with every other exemp- 

* 

tion, the Commission made no finding either that the program categories 
singled out for favoured treatment were unavailable from non-network 
sources or that such sources could not be encouraged to develop by full 
adherence to the objectives of the Rule. Indeed, the Commission could 
not have so concluded in view of its own frequent finding that since the 
Rule is "just going into effect, " it is simply too early to evaluate its ulti- 
mate or potential performance. See, e. g. , Report and Order , supra , para- 
graphs 89-91, 92, 94, 95, 98. 

In addition to virtually complete revocation of the Rule through fiat 
and exemption, the Commission's further action requiring that any remain- 
ing access time be afforded at 7:30 - 8:00 p. m. E. T. and P. T. (G:30 - 7:00 
97 / 

p. m. M. T. and C. T. ), assures that the access time remaining will be 

available only in the least valuable portion of prime time (See Notice, 

supra * ^7 F. C. C. 2d 900, 923). This action, which was not urged 

by any party to the proceeding, was offered as solving several prob- 
98/ 

lems. However, to the extent that these problems even exist in 
the first place they are wholly engendered by other changes made in the 
same Report and Orde r. Moreover, the value of their solution would in 
any event be outweighed by the detriment of assured network domination of 
the substantially more lucrative prime time hours on network affiliated 
stations. 


97 / Without comment, the Commission has changed prime time in the 
Mountain time zone from 7:00-11:00 p. m. to 0:00-10:00 p. m. It is impos- 
sible to determine on the basis of the Commission's silence whether this 
represented a reasonable action or merely a device to permit further en- 
croachment on the Access Rule. 

98 / See Report and Order , supra , paragraph 85. 
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Each of the major modifications of the Rule which make up the 
Evening Programming Requirements itself represents an intentional in- 
crease in network dominance at the expense of the time previously allo- 
cated for and restricted to non-network programing. While each of these 
modifications discussed above is inappropriate for the reasons given here 
and elsewhere in this Brief, the matter of the cumulative impact of all the 
changes is equally important. The Commission itself originally "realized 
that the various changes, [proposed relaxations of the rule] if made in 
the different areas, might have a cumulative impact on the availability of 
prime time to non-network sources, even though the impact from some of 
them individually might not be significant. " ( Notice , supra . 37 F. C. C. 

2d 900, 921. 

In the event, however, this matter never was considered, despite 
the fact that the various parts of any viable form of access rule must neces- 
sarily function as parts of a "compact bundle or pattern" whose "joint im- 
pact" is itself significant. National Broadcasting Co . v. United States , 

319 U. S. 190, 197 (1943). This failure of analysis resulted in a Report and 
Order which amounted to no more than an impermissible "excursion into 
detail" that "obscures the fundamental issues". WBEN, Inc, v. F. C. C . , 
396 F.2d 601, 618 (2d Cir. 1968), cert , denied, 393 U. S. 914. The Commis- 
sion's actions, which intentionally returned 57-100% of access time to net- 
work dominance, were never examined in light of the controlling public 
interest in limitation of network control of prime time programing by in- 
creasing the opportunity for development of truly independent sources of 
such programing. Network Television Broadcasting , supra , 23 F. C. C. 

2d 382, 394. The Commission did not explain how a healthy first run syn- 
dication industry which had been held by this same Commission— ^ to re- 
quire certain access to a daily one hour of prime time on every network 
affiliate in the top 50 television markets could be expected to survive on 
less than one half that availability. 

99./ Network Television Broadcasting , sup ra, 23 F. C. C. 2d 382 386-87 

392, 394. ~ 
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Petitioner is not asking this Court to substitute its judgment for 
that of the Commission, but rather to determine whether the Commis- 
sion's challenged actions were based on the required reasoned judgments 
in light of the statutory and Congressional mandate these rules were de- 
signed to effectuate. As the Supreme Court has said, the courts "'are 
not obliged to stand aside and rubber-stamp their affirmance of admin- 
istrative decisions that they deem inconsistent with a statutory mandate 
or that frustrate the congressional policy underlying a statute. ' NLRB 
v. Brown, 380 U. S. 278, 291. 'The deference owed to an expert tri- 
bunal cannot be allowed to slip into a judicial inertia. . . ' American 
Ship Building Co. v. NLRB, 380 U.S. 300, 318. " Volks wagenwcrk v. 
FMC, 390 U.S. 261, 272 (1968). Nor need this Court be deterred by 
the apparent complexity of the matters involved. As another Court has 
noted in discussing the proper scope of review in connection with another 
F.C.C. action, "expertise is strengthened in its proper role as the ser- 
vant of government when it is denied the opportunity to 'become a monster 
which rules with no practical limits on its discretion:' Burlington Truck 
Lines v. U. S. , 371 U.S. 156, 167 (1962). " Greater Boston Television 
Corp. v. F. C. C. , supra , 444 F.2d 841, 850. Judge Leventhal con- 
tinued on the same subject: 

... A court does not depart from its proper function when 
it undertakes a study of the record, hopefully perceptive, 
even as to the evidence on technical and specialized matters, 
for this enables the court to penetrate to the underlying de- 
cisions of the agency, to satisfy itself that the agency has 
exercised a reasoned discretion, with reasons that do not 
deviate from or ignore the ascertainable legislative intent. 

Greater Boston Television Corp. v. F. C. C. , supra , 

444 F.2d 841, 850 (footnote omitted). 

Performance of that function on this record mandates reversal. 
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C. The Commission's Failure To Consider The Impact 
Of The Programming Requirements Rule On 
The Interrelated Syndication And Financial Interest 
Rules Constitutes Reversible Error. 


The Prime Time Access Rule was adopted neither in a 
vacuum nor as an isolated regulatory effort. It was considered in 
the context of and adopted to operate conjointly with the two other 
rules affirmed at the same time by this Court: the Syndication and 
Financial Interest Rules. Mt. Mansfield Television, Inc, v. F. C. C. , 
supra , 442 F. 2d 470, 476. Indeed, as the Commission reminded the 
Court in its joint defense of the three rule package, all parts of 
which were separately attacked in the Mt. Mansfield case, "the 
various practices we have considered do not operate in isolation; 
they form a compact bundle or pattern, and the effect of their joint 
impact upon licensees necessitates the regulations even more than the 
effect of each taken singly. " National Broadcasting Co. v. United State s, 
supra , 319 U. S. 190, 197. 

Thus, just as the purpose of the Syndication and Financial 
Interest Rules "to encourage the 'development of diverse and 
antagonistic sources of program service'" was coupled with an 
additional purpose, "to prevent indirect circumvention of the access rule, nl — ^ 
so too does the Access Rule work both to achieve its own direct end and 
to facilitate operation of the other two rules. And thus, just 
as "the reasonableness of the financial interest and syndication rules 
must be considered not in the abstract but in the light of their relation 
to other elements in the total regulatory scheme, " — ^ so too must the 
reasonableness of the present rules. So viewed, they manifestly and im- 
permissibly "frustrate a comprehensive, pervasive, regulatory scheme. " 

100 / Mt. Mansfield Television, Inc, v. F. C. C. , supra . 442 F. 2d 470, 47 6. 

101 / Mt. Mansfield Television , Inc, v. F. C. C. . supra, 442 F. 2d 470, 485. 
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General Telephone Company of California v. F. C. C . , 413 F. 2d 
390, 402 (D. C. Cir. 1969). 

When so viewed it becomes clear that just as "the financial 
interest rule" when "viewed in the context of the purposes of the prime 
time access rule . . . may well be a necessary tool to forward the 
development of the strong independent suppliers who will be needed in 
the newly created market if the aims of increased diversity and decreased 
network dominance are to be accomplished, ^ the Prime Time 
Access Rule may well be an equally necessary tool to forward the 
aim of strengthening the independent suppliers. Certainly the 
record shows that it has so far had such an effect -- that it has in 
fact operated to prevent what otherwise could have been an unanticipated 
and counterproductive side effect of both the Syndication and the Financial 
Interest Rules, a side effect likely to reappear under the radically 
truncated rule here challenged. 

This side effect of the Financial Interest and Syndication Rules 
was that the networks, which before adoption of the access package, 
bad traditionally offered full financing to independent producers of 
network prime time program pilots, were no longer willing or realis- 
tically able to offer full financing because it comprises two elements: 
the network license fee, which remained available, plus all additional costs 
of the pilot which were previously advanced in exchange for subsequent 
rights the networks are now barred from holding by the Syndication and 
Financial Interest Rules. With the typical ingenuity of the marketplace, 
however, upon which the Commission had so strongly relied in adopting 
these rules, the Access Rule came to the rescue of its companion 
rules. 

Thus at least one new company created by the Commission's 
Syndication Rule is now both enhancing its own future prospects and the 
aims of all three rules by utilizing its monthly cash profits from 

102/ A; t. Alansfield Television, Inc, v. F. C. C. , supra, 442 F 2d 470, 486. 
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distribution of the access programs — of independent syndicators 
to advance to independent producers for networks the difference between 
the license fee still paid by the network and the actual cost, a sum 
the networks cannot now bargain with respect to, but a sum which 
spells the difference for the producer between independence and 
employment by the network or the major studio which alone can 
afford the full price of its own pilots. 

While the general question of the detriment incident upon 
piecemeal tinkering with isolated parts of one of three interdependent 
rules has been addressed by parties throughout this proceeding, the 
specific example contained in the preceding problem and its 
solution had not yet even become apparent by the time the last pre- 
Report and Order presentations were made in July of 1973, and it was 
thus brought to the Commission's attention only subsequent to 
issuance of the Report and Order. 

Thus, while the silence of the Report and Order on the general 
subject remains a mystery, its silence on the specific example is manifest 
proof of the propriety of the Commission's conclusion that it is too 
early to reevaluate the Access Rule. Indeed the Syndication Rule 
did not even become effective until June 1973, three months after reply 
comments were filed in this case. 

It is particularly ironic that the Commission itself should now; 
by adopting these rules, create this kind of potential interference with the 
successful response of the access industry to its newly created 
marketplace. In 1970 the network opponents of the three rule package 
contended that the very loss of network risk capital from the market- 
place which in fact, as above noted, followed from adoption of the 
Syndication and Financial Interest Rules, would diminish the programs 
available to the public and thus defeat at least the diversity aim of the 
rules. At that time the Commission was content to rely on its 

103/ This monthly cash flow position is essentially unique to the 
distributor of first run syndicated programs to stations. 
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prediction, coupled with the assurances of independent producers, that 
the loss could be overcome. Its prediction and the producers' optimism 
having now been proven sound, the Commission does not even discuss 
the possibility that its new rules may prove the networks to have been 
prophetic. 

The record also demonstrates the high probability, if not the 
certainty, that these changes will defeat at least one specific and affir- 
mative purpose the Commission originally intended to achieve through 
joint operation of these three rules: creating a continuing first run life 
(rather than just a syndicated "after life" for rerun episodes) for can- 
celled, independently produced network shows, by requiring networks 
to relinquish their unused or no longer used first run use rights after 
a reasonable time. Network Television Broadcasting, supra , 23 F.C.C. 
2d 382, 399. The requirement of relinquishment itself is unaffected by 
these changes, but the utility of that relinquishment to an access pro - 
ducer is lost if he cannot place the show. The cutback in total access 
time alone make such placement problematical in the future. But there 
is a more important factor: because the vast majority of network prime 
time shows are of hour length (or more) and because the present rules 
preclude any hour access show, the likelihood of this intent of the three 
rule package ever again being achieved is vanishingly small. Nor would 
this be a small loss; the two prime time television programs now viewed 
over more stations than any other (network or non-network), as the 
record demonstrates, are Lawrence Welk and Hee-Haw , both hour long 
access shows formerly seen in network prime time but cancelled be- 
cause their networks disliked their "demographics" ( i. e. , the composi- 
tion of their audiences, which in the first case was too old and in the 
second too rural). Both these shows, although already strongly estab- 
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104/ 

lished in access time, will probably go out of production this year. — 

Others, not now so established, manifestly cannot follow their lead in 
choosing the access route in any event. 

It is not petitioner's contention that this Court should reach any judg- 
ment as to the propriety or impropriety of the Programming Requirements 
Rule in light of its effect on the two rules which remain ostensibly intact, 
nor even that this Court adopt any view as to whether there has even been 
an effect. This matter is urged for two other and independent reasons, 
however, for both of which this Court is asked to consider it: First, the 
Court is asked to consider this matter because it both confirms the Com- 
mission's conclusion that it is too soon to evaluate the Access Rule and 
demonstrates why the only rational Commission action upon reaching that 
conclusion was to terminate or shelve this proceeding, leaving the Rule 
fundamentally intact pending sufficient information on which to base an in- 
formed public interest judgment. And second, this Court is asked to con- 
sider this ma ter to the extent of requiring the Commission to justify its 
own failure to do so, despite the fact that it urged to this same Court in 
defense of both halves of the access regulatory package as originally 
writterv that each was essential to the success of the other and that both 
were essential to achievement of the overall regulatory goals of increased 
diversity and decreased network control. 

The Commission's present silence on a matter held so crucial 
three years ago that it specifically dictated at least part of this Court's 

104/ This particular matter is discussed in affidavits earlier filed with 
this Court in connection with NAITPD's stay petition. Although the Com- 
mission found these contentions inconclusive, it did so primarily because 
of three factors found wholly inadequate to creation of a base for success- 
ful syndication in the original Report and Order: The availability of network 
prime time ( Contra , Network Television Broadcasting, supra , 23 F.C.C.2d 
382, 386-87); sale to independent stations (Id); and use in fringe time ("The 
success of syndicated programs in 'fringe 1 time periods is not substantially 
relevant." Network Television Broadcasting, supra, 23F.C.C. 2d 38 2, 394). 
See Memorandum Opinion and Order Denying Stay , F.C.C. 74-221, released 
March 6, 1974, page 3. This document appears at page 180 of the Joint Appen- 
dix. 
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decision affirming the access regulatory package, — is sufficient in 
itself to render the decision now in issue unreviewable. Coupled with 
the Commission's present judgment that reevaluation of the Access 
Rule would be premature, it renders the rules now in issue irrational 
ab init io. 

D. The Commission's Explicit Resolution Of The Questions 
Before It In This Case In Terms Of The Appropriate 
Balance Between Competiting Private Interests Consti- 
tutes Reversible Error . 

It has been clear since the origin of the Communications Act that 
it "is not designed primarily as a new code for the adjustment of conflicting 
private rights through adjudication. Rather, it expresses a desire on the 
part of Congress to maintain through appropriate administrative control, 
a grip on the dynamic aspects of radio transmission. " F. C. C. v. Pottsville 
Broadcasting Co. , supra , 309 U. S. 134, 138. 

In its conduct and resolution of the present case, the Commission 
has both wholly lost sight of the second proposition and fallen for what may 
well be the first time in its long history, directly into the conduct proscribed 
in the first proposition. Explicitly fundamental to the most far reaching pro- 
visions of the new rules and implicit in both all of the remaining provisions 
and its entire reasoning process in the challenged Report and Order, is the 
conviction that the Evening Programming Requirements Rule represents 
the most reasonable balance attainable among the competing claims of 
private parties. Necessarily, in light of this decisional premise, the "pub- 
lic interest, " normally found at the heart of Commission actions, becomes 
some vengeful force lurking in the wings, whose "demands" must be "satis- 
fied" but who otherwise has no part in these deliberations. And, perhaps 


105/ See Mt. Mansfield Television, Inc. v. F. C. C. , supra, 442 F. 2d 
470, 486. 



equally necessarily, the Commission essentially gives reasons only for 
what it does not do and never for what it does do. Possibly the one para- 
graph in the whole Report and Order most thoroughly exemplary of all 
these matters is the following: 

In reaching this decision, we recognize that it may 
in some cases work to the disadvantage of independent 
stations, in that they may for the first time under the rule 
be faced with the competition of popular off-network mater- 
ial during the first half-hour. However, we do not regard this 
as a serious reason not to adopt this change. While probably 
the advantage which the independents have at present for a full 
hour is, overall, in the public interest, nonetheless the rule 
in this respect represents a form of disparate treatment of 
competing entities, and therefore should not be carried further 
than it can really be justified. We conclude that the remaining 
half-hour of this advantage to the independents is sufficient to 
satisfy the demands of the public interest. 

Report and Order, supra , paragraph 81. 

Insofar as the Commission's reference to "competing entities" 
in this paragraph might at first blush appear simply an appropriate 
reference to the dynamics of the broadcast marketplace, it should be 
borne in mind that the "disparate treatment" referred to was an affirma- 
tive goal of the Access Rule because of the prevailing unequal competi- 
tive position of independent stations. 

Nor was this an isolated lapse. With respect to the entire matter 
of "the network increase and retention of five or six 'cleared' half hours," 
which the Commission itself characterized as "probably the crux of the 
decision we are required to make at this time in this proceeding, " the 
rules adopted were explained and justified as "representing an adjust- 
ment of competing demands for access or for exclusive access," with 
respect to which "we have reached what, at this point, appears an 
appropriate balance" although admittedly, "it may be that, like many 
compromises, this will entirely please no one. " Report and Order. 
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supra , paragraph 82. Apparently the Commission thinks it should, 
however, for "this provides the networks with opportunity to increase 
their programing" and at the same time "reserves either five or six 
half-hours per week cleared [time]." Id. While the Commission 
does assert that "it represents certain judgments which we believe 
are required by the material set forth above, " the Commission neither 
identifies what material it means, why it requires the changes nor why 
the material set forth below (including the specific finding that it is too 
soon to evaluate the rule's performance — ^ ) is not also relevant. Id. 

The Commission's view of its function as referee invades not 
only its conclusions but also its analysis. Thus, for example, in re- 
viewing the Rule 's achievements, it interprets its function as comparing 
the pre-Rule and post-Rule program quality, reaching such conclusions 
as that since off-network reruns were often "stripped" (i. e. , the same 
show was run several days in a row at the same time) at 7:00 p. m. 
before the Rulq and newly produced syndicated shows now are, and since 
"we do not view a contest between stripped game shows and stripped off- 
network material as one the Commission can profitably get into, " 
the time will be returned to stripped off-network material. In this con- 
nection, the Commission further fails not only to examine the possibility 
(which the evidence would appear to suggest) that stripping is a function 
of the time period, but also to mention its own statement in the Notice 
that it is a station practice the Rule ought perhaps to be so designed as 


10G / Report and Order, supra , paragraphs 89-91. 
107 / Report and Orde r, supra, paragraph 79. 
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to protect . Indeed, and incredibly in light of its present unexplained 
condemnation of that practice, the Commission said in the Notice that 
its primary reason for not adopting a so-called "21 hour" rule which 
would prescribe a weekly rather than daily amount of cleared time, was 
the "belief that time should be available to non-network program sources 
on a regular basis, the same period each night or at least not varying 
from week to week, in order to encourage the development of such mater- 
ial, for example programming suitable for 'stripping' in early prime 
time." Notice, supra , 37F.C.C. 2d 900, 913. 

Moreover, wholly unstated here or anywhere else is the public 
interest detriment inherent in quiz shows, the most often stripped of 
which (such as To Tell The Truth and What's My Line ) have been among 
the most widely popular shows on prime time television for years, both as 
network and as syndicated material. Absent such an explanation, it can 
only be inferred (especially in light of the reference in the same paragraph 
to "material which needs the rule's encouragement") that the network show 
producer who has continued to make his show in syndication, thus assuming 
all the risks and independence thereof (a category which includes such 
shows as Hee-IIaw , Lawrence Welk and Let's Make a Deal ) is not to be 
encouraged. Again, however, the Commission does not refer to its 
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oruginai finding that a benefit of the Access Rule, coupled with the two 
companion rules, would be to permit this. I™* thus allowing the public 
as well as the network program director to express a view on its pro- 
graming. since while networks cancel their shows for many reasons, 
of which popularity is only one possible factor (and not a factor with 
any of the three shows noted above, as the record reflects -- rather 
they were not watched by the audiences network advertisers and/or 
"image makers" wished primarily to serve), a syndicated show relies 
much more directly on how it is received by local audiences.— / 

Still further examples of the "balancing" or "contest" analysis 
employed by the Commission include its justification of revocation of 
the Rule at 7:00-7:30 on the ground that it would "relieve the problems cf 
the majors' by permitting use of off- network material in that time period 
this of course also being the "contest" the Commission had just said it did 
not intend "to get into." — 7 Nor does the Commission explain why. 


1 08 / See, e. g. , 
2d 382, 39S. 


Network Television Broadcasting. 


supra . 


23 F.C.C. 


Similarly. of cnursc ’ » can also survive unpopularity in ccrtai 

rr th u C r try because “ iS SoW t0 “* at a iime.^like 

the network show, which must be popular everywhere. 


iiiV Report a nd Order, supra , paragraph 80. 
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when the Access Rule was designed to create those problems (at least 
insofar as they are inherent in exclusion of off- network material from 
access time), it must now be revoked to solve them, even though the 
record established that almost all major studio parties to this case 
made record breaking profits despite the Access Rule (to which the 
Commission elsewhere alludes indirectly in noting that the majors' 
profits, unlike the independent syndicator's, also to an unknown ex- 
tent come from wholly unrelated activities). 

Additional examples of the Commission's practice of rejecting 
attacks on the Rule and then concluding that they therefore do not justify 
revoking more of the Rule than lias already been revoked -- for no stated 
reason -- abound. Having labeled the argument "that only the networks 
have the resources or the fortitude to start a 'different' or controversial 
program and to continue with it when it is not initially popular" as "much 
too speculative" in view of the "uncertainty" as to whether returned time 
would be so used by the networks, "the fact that we cannot at this time 
evaluate the rule's full potential with respect to the programs which are 
likely to be offered and presented in the future. . . and the problems 
[historically] presented in programing the 7:30-8:00 p. m. period, " the 
Commission concludes that this argument does not justify modification 
of the Rule "beyond the increase in permissible prime time mentioned, " 
i. e. gutting the Rule. Report and Order , supra , paragraph 06, footnote 
41. 

Again, having found that decrease in network dominance under the 
Rule is "definite and readily apparent, " the Commission concludes that 
the rejected contention that it has increased does not offer "any reason. 
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at this time, to act to relax the rule any more than indicated above. " 

Report and Order , supra , paragraph 97. The Commission does not 
explain why a specifically rejected argument does justify revoking most 
of the Rule. 

Again, having found the problems of Hollywood and use of foreign 
product to be beyond the ambit of the Commission's expertise and juris- 
diction and also unproven to be attributable to the Rule, "we conclude 
that they do not afford a basis for ar.y present relaxation of the regula- 
tion beyond that adopted herein. " Report and Order, supr a, paragraph 
98. The Commission does not explain how unproven charges in an area 
over which it has neither jurisdiction nor expertise can afford a basis 
for the cutback in access time which they were found to justify. 

Again, having acknowledged that to permit off- network reruns 
is basically more destructive to the goal of the Rule to encourage new 
programing than to permit new network material, and is also, if anything, 
more destructively competitive for the access producer, the Commission 
concludes that "we are not prepared to go further than" allowing it to be 
used during more than half the time from which the Access Rule now 
wholly bars it. Report and Order , supra , paragraph 106. 

Similar rulings are made with respect to every rule change adopted. 
The only reason given for adopting the change is that it will balance the 
private interests of those who wish no rule against the interest the rule 
was designed to advance for the benefit.not of non-network producers, but 
of the viewing public they would for the first time be enabled to serve in 
prime time. 

In arriving at this uniquely impermissible 1 analysis, which views 
the public interest as having little real part in the deliberations, the 
Commission has done another rather extraordinary thing. It has apparently 
simply forgotten that NAITPD, while it is of course essentially a creation 


of the Access Rule, which permitted the activity in which its members 
are engaged, is in fact only a private party to this case, representing 
a very limited number of producers whose success and courage have 
both been sufficient to permit them to "surface" despite the dangers 
inherent therein for those whose livelihood depends also (and now per- 
haps exclusively) on dealing with the netwoi ks as customers. The Com- 
mission seems rather to have viewed NAITPD as the spirit of public 
interest past, assuming that it falls on NAITPD and not the Commission 
itself to represent all the interests the Access Rule was designed to 
serve. And worse, the Commission seems to view NAITPD as itself 
constituting all the Rule has achieved. Thus, whatever consideration 
of basic matters central to the original Access proceeding NAITPD can 
force the Commission to undertake, is all the consideration these matters 
receive. This overlooks the well established fact that "the primary re- 
sponsibility" is the Commission's; "its responsibility is not simply to 
sit back, like an umpire, and resolve adversary contentions at the 
hearing stage. Rather, it must itself take the initiative of considering 
[relevant matters] at every distinctive and comprehensive stage of the 
process. . . ." Calvert Cliff's Coordinating Committee, Inc, v. A.E.C., 

449 F. 2d 1109, 1119 (D. C. Cir. 1971). 

Because the Commission's failure to take the initiative has been 
clear since the start cf the proceeding, NAITPD has attempted to "stand in" 
for all the interests it should not have to represent, filing hundreds of pages 
of comments on matters not of material relevance to its members and 
even suggesting actions specifically detrimental to its members because 
they seemed to serve the public interest. Obviously, however, a private 
party with a private stake has a hard time convincing anyone that it is in 
fact defending the public interest as well as, and sometimes instead of its 
own. And an administrative process which puts a private party in that 
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position is at best ludicrous. 

The functions NAITPD has attempted to perform in this case are 
functions incumbent on the Commission, functions it has been clear from 
the start it did not intend to perform. See Separate Opinion of Commis- 
sioner Johnson, 37 F. C. C. 2d 925, 927. It is the Commission which repre- 
sents the public and the Commission which had a record to make in this 
case. See Scenic Hudson Preservation Conference v. F, P. C . , 354 F. 2d 
608, 620 (2d Cir. 1965); Office of Communication of United Church of Christ 
v . F. C. C . , 425 F. 2d 543, 548 (D. C. Cir. 1969). Yet the only extensive 
evidence on the performance of the Rule was either put in the record by 

those not only not involved in non-network production but also attempting 

112 / 

to achieve its revocation, or by NAITPD itself, which is hardly a 

major research group, being a group composed of people whose liveli- 

113 / 

hood depends solely on competing with each other. 

In short, even were this proceeding not reversibly defective by 
reason of the substance of what was one, w r hy it was done, and what was 


111 / Nor would the case have been different had NAITPD in fact been the 
public interest intervenor as which it was treated and attempted to serve, 
for in such a case "it was not the correct role of the. . . Commission to sit 
back and simply provide a forum for the [NAITPD]; the Commission's 
duties. . . began at that stage. " Office of Communication of United Church 
of Christ v. F.C.C. , 425 F. 2d 543, 548 (D.C. Cir. 1969). 

112/ This statement must be qualified to the extent that the Association 
of Independent Television Stations performed in much the same capacity 
as did NAITPD, although with apparently even less success, since the 
Commission, which adopted the Rule in part to correct the non-competi- 
tive position of such stations, now apparently sees them as having unfair 
advantage over affiliates through operation of the Rule. See, e. g. , 

Report and Order, supra , paragraph 81. 

113/ The fortuitous presence of NAITPD makes it no less unrealistic 
to assume that there will always be an intervenor with the information, 
energy and money required" to bear the Commission's public interest 
obligations for it. Calvert Cliffs' Coordinating Committee v. A. E. C. , 
supra , 449 F. 2d 1109, 1118. 
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not considered, it would in any event be reversibly defective by virtue 
of the manner in which these substantive tasks were performed. Not 
only has the Commission wholly omitted the public interest from its 
deliberations, leaving no record to review, but it has also wholly ab- 
dicated its duty to provide "appropriate administrative control, " viewing 
itself as the referee in a proceeding designed solely for the "adjustment 
of conflicting private rights. " F.C.C . v. Pottsville Broadcasting Co. '. SU pra , 

309 U. S. 134, 138. While the mandate of Pottsville is as old as the 
Act: 

[InJ recent years, the courts have become increas- 
ingly strict in requiring that federal agencies live up to 
their mandates to consider the public interest. They 
have become increasingly impatient with agencies which 
attempt to avoid or dilute their statutorily imposed role 
as protectors of public interest values beyond the narrow 
concerns of industries being regulated. Sees c, g. , Udall 
v. FPC, 387 U.S. 428 (1967); Environmental Defense 
Fund, Inc, v. Ruckelshaus, . . . 439 F. 2d 584 [D.C. Cir. 

1971] ; Moss v. C. A. B . , . . . 430 F. 2d 892 [ D. C. Cir. 

1970]; Environmental Defen se Fund, Inc. v. U.S. Dept, of 
H, E. &W. , . . . 428 F. 2d 1083 [D.C. Cir. 1970]. In 

commenting on the Atomic Energy Commission's pre- 
NEPA duty to consider health and safety matters, the 
Supreme Court said 'the responsibility for safeguarding 
that health and safety belongs under the statute to the 
Commission', Power Reactor Development Co. v. 1. U. E. 

R . M . W . . 367 U.S. 396, 404 (1961). The Second Circuit 
has made the same point regarding the Federal Power 
Commission: 'In this case, as in many others, the Com- 
mission has claimed to be the representative of the public 
interest. This role does not permit it to act as an umpire 
blandly calling balls and strikes for adversaries appearing 
before it; the right of the public must receive active and 
affirmative protection at the hands of the Commission. ' 

Scenic Hudson Prese rvation Conference v. FPC, . . . 

354 F. 2d 608, 620 [2d Cir. 1965]. 

Calvert Cliffs' Coordinating Committee, Inc, v. 

A. E. C L . supra . 449 F. 2d 1109, 1119. 

The right of the public has been flagrantly and revex'sibly ignored 
by the Commission in this case. 
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II THE EVENING PROGRAMMING RE QUIREMENTS RULE VIO- 

LATES T.IE FIRST AMENDMENT; 4 7 U. S. C. 326; AND TH E 
LI CENSING SCHEME OF THE ACT . 

A . The Programming Requirements Rule Is In Derogation O f 
The Manda te To Diversify Program Sources On Which The 
Commission Rested Its Authority To Promulgate Regula - 
tions In This Area. 

The challenged regulations unconditionally return 57% of access 
time (8 of 14 weekly half hours) to network produced material because ac- 
cess material has been found to be inferior in the Commission's judgment; 
they conditionally return a minimum of 16 2/3 and a maximum of 100% of 
what remains because certain types of network material are superior in 
the Commission's judgment to anything else which might come from any 
other sources. The Report and Order adopting these rules specifically 
characterizes them as minor modifications of the Access Rule, which 
share the historical and legal foundations and fundamental objectives of 
that Rule. 

The Access Rtle imposed certain purely temporal limits on the 
permissible amount of network originated prime time "speech, " limits 
which were premised on the fact that "the unique structure of the broad- 
cast media requires a determination as to who will have priority in the 
exercise of First Amendment rights when there is a potential conflict' 

and the further fact that "the Supreme Court has ruled that the public's 

H4 / 

right to access must prevail over all other claims" because the 

114/ Mt. Mansfield Television. Inc, v. F. C. C . , supra , 442 F.2d 470, 477. 
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people as a whole retain their interest in free speech by radio and their 

collective right to have the medium function consistently with the ends and 

purposes of the First Amendment. It is the right of the viewers and listen- 

115/ 

ers, not the right of the broadcasters, which is paramount. " And 
finally, the Access Rule was premised on the fact that "the First Amend- 
ment stems from the premise that 'the widest possible dissemination of 
information from diverse and antagonistic sources is essential to the 
welfare of ti. public. . . . ' Associated Press v. U nited States , 326 U. S. 1, 
20. ..." Mt. Mansfield Television, Inc , v. F. C. C. , supra , 442 F. 2d 470, 
477. 

These being the premises on which the Commission based its au- 
thority to undertake the kind of restraint on speech which the Access Rule 
admittedly constituted, it followed logically and necessarily that "it is not 
our objective or intention to. . . promote the production of any particular 

type of program -- whether or not it be included within the present cate- 

116/ 

gory of quality high cost programs. " On the contrary, "the types and 

cost levels of programs which will develop from opening up evening time 

117/ 

must be the result of the competition which will develop. . . , " a self 

115 / Red Lion Broadcasting Co. , Inc. v. F. C. C. , supra, 395 U. S. 367, 
390. 

116 / Network Television Broadcasting , supra , 23 F. C. C. 2d 382, 397. 

117/ Id. 
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118/ 

imposed restraint cited by this Court in affirming the Commission. 

While "the history of television programming indicates that" the Commis- 
sion's action in "removing the three-network funnel" would "result in a 
greater diversity among individual programs", such a result would be 
strictly left to "the decision of the marketplace" since "as we have repeat- 
edly emphasized, it is not our intention to set up standards of 'diversity 
and quality' in television programming, " standards which in any event 
would be unattainable in a commercial television system. Network Tele - 
vision Broadcasting , s upra , 23 F. C. C. 2d 382, 411. 

In sum, in adopting the Access Rule ihe Commission was at pains 

to ensure that it did its intended job of removing "a detriment to the public's 

U9/ 

ability to receive diverse programming, " without itself reimposing 
that very same detriment through substitution of a Commission restraint 
for that previously imposed by the networks. 

And in affirming that action this Court made very clear the fact 
that it joined in the Commission's views that its power was limited to open- 
ing the market, that that power was a "duty" as well, and that the purpose 
of doing so would be defeated were the Commission itself thereupon to dic- 
tate how or with what or by whom that opened time was filled: 


118/ 

Mt. 

Mansfield Television, 

Inc. 

v. F. C. C. , 

supra, 442 F. 2d 

470, 480. 

119/ 

Mt. 

Mansfield Television, 

Inc. 

v. F. C. C. , 

supra, 442 F. 2d 

470, 478; 


Na t ional Broadcasting Co . v. United States , .supra, 319 U. S. 190, 226-27. 
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I 


. . . Congress did not want the Federal Communications Commis- 
sion to become a censoring agency. But the challenged regulations 
are not an exercise of censorship powers. The Commission has 
found that the wide range of choice theoretically available to licen- 
sees is either not in fact available or is not being exercised for 
economic reasons.120/ It has acted in discharge of its statutory 
duty in seeking to correct that situation. The Commission does 
not dictate to the networks or the licensees, or the independent pro- 
ducers whom it hopes to stimulate, what they may broadcast or 
what they may not broadcast; it is merely ordering licensees to 
give others the opportunity to broadcast. 

Mt, Mansfield Television, Inc , v. F. C. C . , supra , 442 F. 2d 

470, 480. 

The Evening Programming Requirements Rule now undertakes to 
do all three of the things whose absence justified the Access Rule. It dic- 
tates to the networks conditions on which they may occupy what little would 

otherwise remain of access time; it both warns licensee's how io program 

121 / 

what time they retain control over and tells then) that because in the 
Rule's first year they picked programs the Commission disliked they 
will lose most of their option henceforth; and it instructs the access pro- 
ducer to cancel 57% of his plans for any kind of show and 100% of his plans 
for shows in the categories which networks"do better:" documentaries; pub- 


12 Q j In this connection the Commission had stressed that the networks dom- 
inated not only prime time but their affiliates as well, making them in some 
cases "so dependent on national networks that their economic viability. . . 
[turns] on whether they continue to receive revenues from" the network 
programing precluded by the Rule, a situation preventing "proper discharge 
of their broadcast trusteeships" and emphasizing "the need for Commission 
action. . . to reestablish licensee individuality and responsibility as operable 
factors in television broadcasting. " Order on Reconsideration, supra, 25 
F. C. C. 2d 318, 329-30. 

121 / Report and Order , supra , paragraph 88. In this connection, however, 
it should be noted that since the kind of material stations are asked to use 
in access time is mandated by the Act in all time periods, the real mean- 
ing of this warning appears to be: "Don't preempt network shows to broad- 
cast valuable public service material; instead preempt non-network shows 
because we don't think they are as good anyhow. " 


' 
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lic affairs; children's specials; and programs "related to" news subjects, 

122 / 

since if he makes these shows he must meet the "insurmountable" 
competition of network material. 

In short the three network funnel has now become the Commis- 
sion sieve, through which every program seen from 7:00-8:00 p. m. will 
henceforth be strained. Moreover, the programs to be seen in the time 
period will once more predominantly emanate from the three networks, 
albeit in some cases only after satisfying the Commission of their compli- 
ance with its definitions of network produced programs acceptable for 
broadcast in non-network time. (See Argument II D, infra ). 

B. The Programming Requirements Rule is Unconstitution al And 
Unlawful Because I t Imposes Specific Restraints On Speech 
Which II a ve The Intent And Effect Of Inhibiting Rather Than 
Enhancing Speech Generally And Of Undermining Licensee 
Res]xmsibility. 

The unique breadth of the Commission's mandate under the First 
Amendment is premised solely on the limitations of the broadcast medium, 
which require it to restrain the speech of some to maximize diversity of 
overall speech in order to protect the paramount right of the public to re- 
ceive the widest diversity of ideas and information from the largest pos- 

123/ 

sible number of sources. The Access Rule was designed to carry out 

this mandate. The Program Requirements Rule is designed to use the 
breadth of the mandate to achieve ends in direct opposition to it. 


122 / Network Television Broadcasting, supra , 23 F. C. C. 2d 382, 386. 

123/ Red Lion Broadcasting Co. , inc. v. F. C. C . , supra ; Associated Press 
v. United States, supra; National Broadcasting Co . v. United States , supra ; 
Mt. Mansfield Television, Inc, v. F. C. C. , supra. 
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While the Commission has many times and in many areas adopted 

rules which restrain specific speech, it has invariably done so for the sole 

reason that the specific restraint achieved the larger end result of en- 

124 / 

hancing speech, either by the same entities restrained or on behalf 

125 

of entities whose conflicting free speech rights were of a higher priority. 
And in so doing the Commission has invariably been guided not just by the 
imperatives of the First Amendment and the concurrent restraint of 
47 U. S. C. §326 which forbids the Commission from censoring, but also 
by its mandate under the Communications Act to ensure thef larger and 
more effective use of radio in the public interest. " 47 U. S. C.§ 303(g). 

It was in light of these considerations that the Access Rule wan 


adopted. Indeed it was adopted in the face of the fact that one of the most 
strongly pressed contentions throughout the rulemaking proceedings and 
on appeal was that a great deal of "worthwhile" existing programing 
would necessarily be barred from broadcast during access time by en- 
forcement of the Rule. The Commisssion rejected these contentions 
then because the record demonstrated that the ultimate achievement of 
the "widest and most effective use of radio" (47 U. S. C. §303(g)) required 
this minimal intervention to prevent subordination of the public interest 


l ~L Lafa .yette Radio Electronics C orp. v. F. C. C. , 345 F. 2d 

278 (2d Cir. 1965); California Citizens Band Ass'n. Inr- v f r n 
375 F. 2d 43 (9th CirT 1967). 1 ' ‘ ~ ' ^ 


125/ See, e. g . , Red Lion Broadcasting Co. . Inc, v. 

National Broadcasting Co. . Inc, v. United States , 

T e l evision. Inc. v. _F. C. C. , supra; Buckley - Jaeger Broadcasting CorD. 
v. F - c - c - . 397 F. 2d 651 (1968). 6 V 


F. C. C. 
supra ; Mt. 


supra ; 
Mansfield 
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to monopolistic domination, ' a function so hoary that it spurred original 
adoption of the Federal Radio Act in 1927. F. C, C . v. Potts ville Broad - 
casting Co. , supra , 309 U. S. 134, 137. 

In taking the present action the Commission has neither explained 
why these priorities should now be reversed and once rejected arguments 
advanced by the same parties on the same evidence now accepted; nor ad- 
dressed the graver problem of the fact that the kind of programing con- 
sideration now involved is no longer general but based on specific programs 
and specific types of programs. It has long been the Commission's own 
view that such government intervention in speech as is here involved is 
categorically impermissible because it flies in the face of the fact that 
the most significant meaning of freedom of the radio is the right of the 
American people to listen to this great medium of communications free 
from any government dictation as to what they can or cannot hear. ...” 
Report on Editorializing by Licensees , 1 Pike and Fischer R. R. , Part 3, 
91:201, 211 (1949). 

The Commission s present adoption of the posture of super censor 

of what programs may be made by whom for viewing by the public when, 

does equally grave violence to the licensing scheme of the Act, for it 

is in some respects the licensee who is most injured. While the 

infringed First Amendment rights of the public are paramount to those 

of other s restrained by this Rule, the licensee is losing something more: 

the right and duty written into the Communications Act by Congresr, and 

12 

interpreted by the Comi .ssion and the Courts, m lx the sole "trustee” 

126/ Red Lion Broadcasting Co. , Inc, v. F. C. C . , suora. 
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for his own audience, subject only to the Commission's right of statutory 

127/ 

oversight, through the licensing process, to determine whether he 

has performed that duty with diligence, consistent with the needs and 

1 28 / 

interests of his own local audience as he and his own audience 

129/ 

alone have defined them. The whole theory which informs the local 
service concept of the Commission's allocation of frequencies is that 

130/ 

just as people differ so too do communities and their programing needs, 
a further reason why the access concept was adopted, because, unlike the 
networking process, it permitted both locally made programs and locally se- 
lected programs to be shown in prime time. The importance of the Rule 
to licensees was especially stressed at the time of its adoption because it 
was designed to enable them for the first time "to exercise the appropriate 
freedom of choice and the responsibility for television service which are 
essential to the proper discharge of their broadcast trusteeships. " Nor 
was mere adoption of the Rule viewed as an end to their responsibilities, 
since "licensees share the responsibility to maintain healthy competition 
and should actively encourage the development of new and diverse prograr 
sources." Order on Reconsideration , supra 25 F. C. C. 2d 318, 329. 


127_/ 47 U. S. C. 5309, §311; Red Lion Broadcasting Co. , Inc. v. F. C. C. , 
supra . 

x *- 8 / 47 U. S. C. §307(b); F. C. C. v. Sanders Bros. Radio Station, 309 U. S. 
470, 475 (1940). 

129 / Henry v. F . C, C . , supra . 

130 / 47 U. S. C. § 307(b); F. C. C. v. Allentown Broadcasting Co., 349 U. S. 
358 (1955). 


L 
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Moreover, while the ^e facto impotence of licensees to perform 
this duty during network time required adoption of the Access Rule, their 
mere reluctance to perform it during the newly created non-network time 
clearly is a matter under their own control, for which they can and 
should be taken to account as individuals . since the fault is both correct- 
ive and limited to certain identifiable licensees rather than being the uni- 
versally shared problem presented in 1970. To withdraw from all a free- 
dom as yet ill used by some when the means exist to do otherwise is not 
only imprudent administration generally, but inconsistent with the basic 
mandate guiding Commission action in this area since long before the 
Access Rule. As the Commission noted in this regard in its Order on 
Reconsideration , quoting from the earlier Option Time Case , 34 F. C. C. 
1103, 1120: "We have indicated herein that it is to be expected that the 
removal of this artificial restraint on competition between program sour- 
ces and advertisers [option time] will result. . .in improvement of com- 
petitive conditions and the position of the 'fenced out 1 groups ( e . g . more 
first run syndicated film production). Even if it were not, however, we 
would take the action we adopt herein on the principle that freedom of 
choice to the licensee should be preserved. Order on Reconsideration, 
supra , 25 F. C. C. 2d 318, 329, footnote 26. 

In adopting the present rules, the Commission has taken an action 
which withdraws from the licensee in significant measure the right to se- 
lect his own programing, either national or local, either network or non- 


network;and has done so solely on the basis of its own blanket judgment 


• C - 
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J . - •/ 

’ \ as 1o what kinds of programs are good for all the people of the nation 

• to see and what kinds are not. "This approach" of the Commission 

"'sweepfs] . . . widely and . . . indiscrirninantly ' across protected 
freedoms" and is therefore impermissible under any circumstances for 
any reason. Banzhaf v. F. C. C. 405 F. 2d 1082, 1095, cert, denied sub 
non^. Tobacco Institute v. F. C. C. 396 U. S. 842 (1969). Thus even if 
the Commission has any right to undertake the type of critical function 
involved and even if the critical judgments thereupon reached are either 
permissible in the abstract or supported on the record, the action based 
on those judgments is illegal. It remains the law that even if the Access 
Rule "has not always brought to the public perfect or, indeed, even con- 
sistently high-quality [programs] . . . the remedy does not lie in dilut- 
ing licensee responsibility. " Columbia Broadcasting System, Inc. v. 

D. N. C. . 412 U.S. 94, 130-31 (1973). 

If in fact the Commission finds that a particular licensee is disserv- 
ing the public -- in his choice of access programing or any other program- 
ing, the Commission already has the right, the duty and the statutory tools 
to deal with that situation. It is well established that licensee choice ex- 
ists for the right of the public and not those who exercise it; if for any rea- 
son a station's programing is unresponsive to the needs of its listening 

audience, it may not be licensed in the first instance: no ser\ice is prefer- 

1 33 / 

able to unresponsive service. 

131 / Henry v. F. C. C. , supra; Policy S tatement on Section 307(b) Consid- 
< rations for Stand ard Broadcast Fa cili ties Inv o lving S uburban Communities , 
2 F. C. C. 2d 190" (1965); Edwin R. Fischer v. F. C. C. , 417 F. 2d 551 (1969). 
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• Thus the Comn is s ion his no inorcm ed than it has right to rein- 

state a prime time monopoly found to infringe the paramount First Amend- 
ment rights of the public simply in order 1o deal with what it deems to he 
unwise program choices by some of its licensees. 

Moreover, in thus ignoring the availability of the statutorily granted 

tool of the licensing process to ensure wise program choices by licensees, 

the Commission is solving the problem of their alleged poor judgment by 

depriving them, independent producers, and above all the public, of the 

132 / 

right to choose any but network programs* More-ova r ja declining to 

act with respect to individual licensees guilty of what it deems actionable 
bad judgment, the Commission is not only punishing the innocent with the 
guilty but is also dealing more harshly with the guilty than its own prece- 
dents would wupport if the speech involved were specifically prohibited 
rather than simply amounting to programs the Commb sion dislikes. See, 
e.g., Lafayette Radio electronics Corp. v. b.C. C. , - mra, 345 8 . -d 278, 
281, wherein Constitutional attacks on the citizens radio "chit chat rules 
were turned hack because, among other reasons, even though border 'me 
cases could conceivably arise where licensees, in good faith, violated the 
Rules, "except in the most flagrant cast’s, the Commission does not invoke 
the [applicable] sanctions of revocations or fines. ... save after giving the 
licensee warning and opportunity to mend his ways. Where, as here, nei 

/ Nor is such Draconian logic limited to this instance: In exchanging 
frequent waivers of the off- network rule, to which N A IT PD and others had 
objected as creating an uncertain market, for revocation of half the aec ess 
period, the Commission incredibly explained that this would give access 
producers "certainty;" i.e. certainty of no market at all. 
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. t-her rule nor standard has been infringed it is manifest that the "elemen- 
tary canons c f administrative and constitutional law prevent the Commis- 
sion . . . from condemning - a station's overall programming as inimical 
to the public interest" without providing "advance notice of its views" as 
to the stations' responsibilities. Banzhaf, v. F. C. C. , supra, 405 F. 2d 
1082, 1095. The Record herein offers no indication that prior to returning 

I 

to the networks most of the time given its licensees in 1970, the Commis- 
sion cautioned licensees, generally or specifically, concerning any of 
the views it has now written into law after the fact with respect to appro - 
priate use of access time. 

A further infirmity in the present action is that it flies in the face 

I 

of the Access Rule's original intent to stimulate production of new pro- 
grams from among which licensees could choose. The Commission ad- 
mits in the Report and Order that the production record is not unsatisfac- 
tory but revokes most of the rule because what it deems the least satis - 

133/ 

factory programs were those most popular with licensees. Indeed 


13^ Moreover it does so despite the fact that the "too soon to tell" argu- 
ment applies w'ith double force to licensees, since, as the Commission 
notes, they have a "historic preference., .for the 'tried and true' which 
takes time to overcome." Report and Ord er, su pra , paragraph 89. This 
is especially significant in view of the total inexperience of station pro- 
gram directors wdth selecting their own programing in prime time. 

Now, all of a sudden, they must not only select programs but rely for 
their jobs and maybe even the success of their stations on the economic 
wisdom of those choices, since they must now sell their own time rather 
than simply plug in the network feed and receive their nightly network rates. 
In short, if in fact economics were too heavily weighted in stations' first sea- 
son choices they can perhaps be forgiven, especially in light of the fact 
that both they and the Commission at first thought many affiliates would 
lose money in the early years of the Rule -- a happily false fear, and 
equally happily, about the only major Commission expectation not borne 
out by the Rule's operation. 


i 
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. the Report and Order essentially now rejects the standard of available 
programs as a measure of access producers' success. Report and Order, 
sup ra, paragraph 92, footnote 39. Under the new standard of whit pro- 
grams are chosen, producers are clearly totally unable ever to prove 
themselves by their own merits. Not only is what remains of the Rule 

at the mercy of the Commission's taste; but also of licensee's taste, 

i 

which will be held not against them but only against the Rule, to the 
ultimate detriment of the public and everyone else but those who seek 
full reinstatement of the networks' prime time monopoly. 

4 

C. The Evening Programming Requirements Rule Is 
Anti -Competitive. 

The rules here adopted admittedly reinstate the network program 
monopoly for a majority of the previously cleared prime lime, and in 
probable effect for all of it, both because of the paucity of time still 
cleared and because of the uncertain and irregular availability of 
even those few half hours. When the Access Rule was adopted, the 
Commission's analysis did not stop with the essentially philosophical 
judgment that action must be taken to defeat the network prime time 
monopoly and that offering prime time to non-network sources would 
assist in this effort. The decade of study which went into that Rule and 
its two inseparable companions, the Syndication and Financial Interest 
Rules, included extensive Congressional input, advice from the Anti- 
• trust Division of the Justice Department and years of work by the Com- 


l' 
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rnission's own economists, as well as the adversary findings of the 
parties. ““ On the basis of all this the Commission reached a number 
of much more specific conclusions about how to replace monopoly with 
com petition. 

In presently relevant part the Commission determined that the 

tlfj-ee interdependent rules were all vital, both for the sake of each other 

and to achieve their joint Kient; that the access concept was more suited 

135 / 


to these ends than the originally proposed 50-50 rule. 


that such 


access must be to prime time; that it must be available seven days a 


week on a regular basis; and that the smallest amount of time which a viable 
independent syndication industry copld be expected to develop around was 
one full hour a day for which all non -network sources could compete 


among themselves. 


134/ While the Commission itself did detailed studies on a^number of 
directly relevant matters, (e. g. effects of the then proposed rules on 
affiliates, see Order on Reconsideration, supra, 25 F. C. C. 2d 318, 
328-29), it did not specifically undertake an economic study of the syndi- 
cation market because a multiplicity of material was already available. 

e Order on Recons ide ration, supra, 25 F. C. C. 2d 318, 32 U). The 
present need for such a study (and see Report and Order, supra, 23 
F. C. C. 2d 382, 401, clearly manifesting such intent) is underscored 
not only by the fact that such a market now' exists during the centrally 
relevant prime time period but also by the fact that the Commission's 
present action would inhibit rather than encourage that market, a cir- 
cumstance under which it invariably djd_do its own studies last time, 
as in the case of affiliates. 


1 35 / The 50-50 rule constituted a "limitation on the amount of their even- 
ing entertainment schedules which the networks may fill with programs 
which they themselves own, to 50% of the 6-11 p. m. schedules excluding 
news. " Report and Order, s upra , paragraph 8. It was replaced by the 
Access Rule because the latter was concluded to be "somewhat more 
direct in opening up time for programs and sponsors outside the net- 
work funnel. " Order on Reconsi der ation, supra > 25 F. C. C. 2d 313, 319, 
footnote 3. 


I 
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While many of these matters are recited as historical background 
in the present Report an d Order, the hard fact is that none of them was 
so much as considered by the Commission when it adopted these changes, 
which wholly destroy every single one of the cited determinations save 
the judgment that the access idea was preferable to the 50/50 idea, which 
no one has in any case since disputed. 

Since these determinations, all found reasonable by this Court 
in the Mt. Mansf ield case, have neither been rejected, nor, as noted, 
even mentioned since, in the relevant context of what constitutes an 
economically workable marketplace in which to develop the requisite 
programs, it must be assumed they remain in force. And that assump- 
tion alone is fatal to the Evening Programming Requirements Rule be- 
cause that rule must therefore, on the basis of the Commission's own con- 
trolling expert judgment, be viewed as constituting the death knell 
of the entire access market, not just the 57-100% it purports to destroy. 

Even if such action were consonai/ with the multiple other appli- 
cable limitations on the Commission's right to exercise such unbridled 
discretion as this action represents, it would be improper because it 
wholly ignores the Commission's statutory duty to foster competition, 
a duty in light of which the Commission found itself r equired to adopt 
the Access Rule less than four years ago, a rule which was only three 
weeks in force when the Commission bowed to the arguments of NBC 
and MCA .which it had been fighting off for years, and put the Rule up 
for grabs. 


4 
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That the Access Rule's effort to achieve competition in program 
sources is part of a pervasive regulatory scheme is beyond cavil. Not 
only does the Commission prohibit joint ownership of stations beyond 
fixed numbers (47 C. F. R. §73.35, §73.636, §73.240; United States v. 
Storer Broadcasting Co . , 351 U. S. 192 (1956)) but it has also made the 
consideration of diversification of control of communications media 
one of the crucial considerations in award of broadcast licenses in com- 
petitive proceedings (Policy Stateme nt on Comparative hearings, 1 F. C. C. 
2d 393 (1965)) and the courts have noted that "the importance of avoiding 
concentration of control in communication is such an important objective 
that the Commission must be accorded .discretion in choice of measures 
for its fulfillment. " Gre a ter B oston Tele visi on Corporation v. F. C. C. , 
s upra , 444 F. 2d 841, 860. 

The recognition that laissez faire economics are no more suited 
tc this special medium than the laissez faire First Amendment approach 
so fiercely argued for by the networks, without prior success, is inherent 
in the Communications Act itself which recognized that at a minimum a 
truly competitive broadcast marketplace requires specific extention of 
the antitrust laws to the new medium (47 U. S. C. §313); an additional 
prohibition on direct or indirect broadcast ownership or control which 
may restrain competition in broadcasting (47 U. S. C. §314); and a fur- 
ther special provision mandating the Commission itself to adopt what- 
ever rules may from time to time be necessary to "encourage the lar- 
ger and more effective use of radio in the public interest. " 47 U. S. C. 
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$303(g). Sec National Broadca sting Co. v. United States, sup ra; F. C. C. 
v. Sander s Bros. Radi o St ation, su pra. 

The Commission's presently ur.reviewed and therefore undis- 
turbed 1970 judgment that these statutory commands dictated adoption 
of the Access Rule in its original form, now require, at a minimum, 
that the Evening Programming Requirements Rule remain under rule- 
making consideration as an inactive proposal, until such time as tne 
Commission has reached an economic determination, demonstrable on 
a record, either that the Access Rule as modified can survive despite 
absence of every single condition originally held vital to its success; 
or that the Access Rule is not in fact mandated by the statutory stan- 
dards held to require its adoption in 1970. 
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D. The Several Provisions Of The Programming Requirements 
Rule Exempting Network Programs By Type Are Unconsti- 
tutional In Substance And Intent. 

Several of the challenged Evening Programming Requirements 
have specific First Amendment infirmities which would rend m them 
impermissible even absent the general effect of all the Programming Re- 
quiremen.s of inhibiting diversity. Specifically violative of well established 

and directly applicable First Amendment precepts are Sections 73. 658(k)(l)(i) 

13 qi • • 137 / 

and (ii); — and Sections 73. 658(k)(2)(iii) and (v). — 

The first two of these sections permit unrestricted use during one 

access period per station per week of "children's specials, documentaries 

138/ 

or public affairs programming, either network originated or off- network" — 
and offer a definition for the second of the three specified categories: 
"'Documentary' programming means any program which is nonfictional and 
educati nal or informational, but not including programs where the informa- 
tion is used in a contest among participants. " 47 C. F. R. §73. 658(k)(l)(i)(ii). 
The rules provide no definition for "children's specials" and "public affairs 
programming. " Noting that "documentary material" has been "defined 
rather broadly, " the explanatory text continues for two rather lengthy para- 
graphs. See Report and Order, supra , paragraphs 83 and 84. 

The third and fourth cited sections provide that "the following types 
of material are not considered 'network programming' for purposes of this 
paragraph, so that they may be presented without limitation during [any or 
all] the Monday-Saturday periods" from which network and of.'-network 
progra. > are otherwise banned (47 C.F.R. §73. 658(k)(2)): 

*36/ 47 C.F.R. §73. 65 8(k )(1 )( i), (ii). See Appendix A for full text. 

137y 47 C.F.R. §73. 658(k)(2 )(iii), (v). See Appendix A for full text. 

t 

138/ 47 C.F.R. §73. 658(k)(l)(i). 
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(iii) Telecasts of an international sports event such 
as the summer or winter Olympic games. New Year's Day 
college football games, or any other network programing 
of a "special" nature other than sports events or motion 
pictures, when tTie network devotes all of its time after 
8 p. m. E. T. or P. T. <7 p. m. C. T. orM.T.) the same 
evening to the same programing, or all of it except brief 
incidental 'fill' material. 

##=!<■ 

(v) Special news programs dealing with fast-breaking 
news events, on-the-spot coverage of news events or pro- 
graming related to such events. . . . 

Portions of both of these exemptions are essential to coverage of 
events at the time of their occurrence. The first two cited items in the 
second exemption, for example, "fast-breaking news events" and on the 

139 / 

spot coverage of news, " are exempted in -the present Rule; — have been 
similarly dealt with in other Commission reflations; 1 — ^ have led to de- 
velopment in those other areas of a considerable body of law dealing with 
such instances 1 —^ as well as a clearly indicated Commission intention to re- 
solve all ambiguities in favour of the licensee;^—/ and are, for those 
among other reasons, not here challenged. However, for these same rea- 
sons, the introduction here, for the first time, of the third relateu exemp- 
tion for coverage of events "related to" either of the foregoing, necessitates 

139/ 47 C.F.R. § 73 . 658 (k)( 2 ) provides that for purposes of access time 

exhibition "network programs shall be defined to exclude special news 

programs dealing with fast-breaking news events, on-the-spot coverage 

- ■ " 
of news events. . . . 

140/ See 47 C. F. R. §73.123. 

141/ See, e.g. , Dorothy Healey, 24F.C.C. 2d 487 (1970), affirmed, 460 
2d 917 (D.C." Cir. 1972); Applicability of the Fairness Doctrine in the 
Handling of Controversial Issues of Public Importance, 29 Fed. Reg. 10415 
(1964). 

142/ See, e.g.. Ne twork Cove r age of Democratic National Conventi on, 16 
FTC.C. 2d *650 (1969); Mrs. J. R. Paul . 26F.C.C. 2d 591 (1969); KMPC, 
Station of the Stars, Inc., 14 Fed. Reg. 4831 (1949). 
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that henceforth this area will receive different interpretive treatment in 
the Access area from that accorded it in other areas. In explaining its 

addition of this category in the Report and Order the Commission indicates 

* 

its intent to go beyond the "on the spot" and "fast breaking" exemptions, 
"liberalizing slightly the exemption now in the rule" to "make it clear that 
' when an important event occurs, warranting unusual network coverage, 
that coverage need not consist only of on the spot material, but may include 
programing such as the CBS broadcasts in the evening of the death of former 
President Truman (interviews with him filmed some years ago). " Report 
and Order, supra , paragraph 103. Neither the rule nor the text limits the 
"related to" exemption to this type of situation, however. Nor does the 
text treat the question of why an obituary or other "non-live" program could 
not either be delayed the maximum of 30 minutes now involved in using net- 
work rather than access time or broadcast as a "documentary" already sub- 
ject to exemption once a week. 

With respect to the "special telecasts" exemption of 47 C.F.R. 

§73. 658(k)(2)(iii) the Commission's textual explanation of the exemption 
reads in full as follows: 

. . . We are adopting herein the suggestion of the parties 
that when a network devotes all or substantially all of its 
prime time to a certain type of special programing, use of 
the additional half-hour between 7:30 and 8 for that purpose 
should also be permitted (the "Summer Olympics" type of 
situation, which all commenting parties agreed should have 
been the subject of waiver). The chief problem ir this connec- 
tion is what should be considered "special" programing, 
particularly as to evening sports events -- fairly common, 
as noted above -- and movies, e. g . , a four-hour presen- 
tation such as The Ten Commandments . If left without 
limitation, it would be fairly easy for the networks to ar- 
range their schedules so as to include such programing to 
an extent which would be an inordinate impingement on the 
availability of the access period to non-network sources. 

Likewise, it appears undesirable to attempt to define ex- 
actly all of the kinds of material, sports events, etc. , 
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which would warrant such treatment. Accordingly, we limit 
the exemption on this basis to: (1) international sports events 
(Summer and Winter Olympics, and perhaps some others such 
as Pan-American games), (2) New Year's Day bowl games (an 
established situation) and (3) other netwcrk programing of a 
"special" nature which is neither sports events nor motion pic - 
tures. 

Report and Order, supr a, paragraph 1 1 0. 

When the Access Rule was adopted it survived Constitutional chal- 
lenge because insofar as it restricted any rights, those rights were of a 
lower priority than others which it advanced. Mt. Mansfield Telev ision, 
v * b . C. C . , supra . Because the rules there adopted in no case 
affected what could be seen, but only when, the established Constitutional 
imperative behind the generalized restraints on speech which they incor- 
porated ended any 1- irst Amendment enquiry. ^ The exemption rules at 
issue here, however, fail not only in the threshold sensv that the sum effect 
of these and all the other rules adopted is to defeat that same Constitutional 
imperative (See Arguments IIA and B, supra ) but ai_o in that the exemptions 
in fact specifically operate to restrict " what the public will see or if the pub- 
lic will be permitted to see certain features. " United States v. Paramount 
Pictures, 334 U.S. 131, 167 (1947). It is well established that "above all 
else, the First Amendment means that government has no power to restrict 
expression because of its message, its ideas, its subject matter, or its 
content." Poli ce Departm e nt of Chicago v. Mosley , 408 U.S. 92, 95 (1972). 

However, in applying these general propositions in the particular 
area of broadcast speech, the mandate of the First Amendment must be read 
in light of the public interest standard of the Act since "the power to refuse 

It should be noted in this connection that the only situation in which 
the original Access Rule could have operated to limit what was seen was 
specifically obviated by the unchallenged exemption for on the spot cover- 
age of fast breaking news events. (47 C.F.R. §73. 658(k)(2)). 
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a license on grounds of past or proposed programming necessarily entails 
some power to define the stations' public interest obligations with respect 
to programming. " Banzhaf v. F. C.C. , supra , 405 F. 2d 1082, 1095. The 
particular delicacy of the Commission's task is inherent in that same con- 
veyance of power because "it is this power to specify material which the 
public interest requires or forbids to be broadcast that carries the seeds 
of the general authority to censor denied by the Communications Act and 

the First Amendment alike. " For this reason "the 'public interest' 

standard necessarily invites reference to First Amendment principles. " 
Columbia Broadcasting System, Inc, v. D. N. C. , 412 U.S. 94, 122 (1973). 
Thus in exercising its power over speech pursuant to its public interest 
mandate: 

. . . the Commission walks a tightrope between saying too 
much and saying too little. In most areas it has resolved 
this dilemma by imposing only general affirmative duties -- 
e. g. . to strike a balance between the various interests of 
the community, or to provide a reasonable amount of time 
for the presentation of programs devoted to the discussion 
of public issues. The licensee has broad discretion in 
giving specific content to these duties, and on application 
for renewal of a license it is understood the Commission 
will focus on his overall performance and good faith 
rather than on specific errors it may find him to have 
made. 

Banzhaf v. F.C.C, supra , 405 F. 2d 1082, 1095. 

(footnotes omitted). 


144/ _Id, quoting in a footnote the text of 47 TJ.S.C. §326, which provides: 

Nothing in this chapter shall be understood or construed 
to give the Commission the power of censorship. . . , 
and no regulation or condition shall interfere with the 
right of free speech by means of radio communication. 


L 


[ 
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In its adoption of the presently challenged exemptions the Commission 
has slipped off both sides of its First Amendment tightrope. While the fact 
that it has gone beyond the^specification of "general affirmative duties. . . is 
not in itself a vice, " when the Commission does choose, as here, to make 
specific findings as to programs which are and are not in the public interest, 
i'_ "rulings must be closely scrutinized lest they carry the Commission too 
far in the direction of the forbidden censorship. " Banzhaf v. F . C . C . , supra , 
405 F. 2d 1082, 1096. Particularly is this so when the regulations at issue 
have the effect of "diluting licensee responsibility. " Columbia B roadcasting 
System, Inc. v. D. N.C., supra, 412 U.S. 94, 131. 

In undertaking such a scrutiny there is at the threshold a "high risk 
that such rulings will reflect the Commission's selection among tastes, opin- 
ions and ’-alue judgments, rather than a re.cognizable public interest. " Ban zhaf 
v. F. C. C. , supra , 405 F. 2d 1082, 1090. Moreover, "with First Amendment 
issues lurking in the near background, th*. 'public interest' is too vague a cri- 
terion for administrative action unless it is narrowed by definable standards. " 
Id. • The "problem of critical importance" with which reviewing courts must 
at the outset "come to grips" in dealing with "broadcast regulation and the 
First Amendment" is "the rise of an enlargement of g( vernment control over 
the content of broadcast discusrion . . . " Columbia Broadca st ing System, 

Inc, v. F. C. C . , supra, 412 U. S. 94, 126. 

Where, as here, the challenged regulations are specifically designed 
to favour some speech over other (by allowing exemptions for certain speech 
and not other speech and by permitting any exemptions as against all access 
programs) and to impose an outright ban on certain speech otherwise allowed 
(documentaries with a contest formula), such a "'system of prior restraints 
comes to this Court bearing a heavy presumption against its Constitutional 
validity' Bantam Books. Inc , v. Sullivan . 372 U.S. 58, 70 (1963); See also 
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Near v. Minn esota , 283 U. S. 697 (1931). The Government 'thus carries 
a heavy burden of showing justification for the imposition of such a re- 
straint. 1 O rganization for a Better Austin v. Keefe , 402 U. S. 415, 419 
(1971)." New York Times Co . v. S ullivan , 403 U. S. 703, 714 (1971). 

In determining whether the Commission bore that "heavy burden" 
in the Rep o rt and Order adopting the presently challenged restraints, it 
is again Judge Bazelon in the Banzha f opinion, s upr a, who specifically 
lays out the appropriate analysis for a Commission regulation. The 
first step is to define the specific power which the Commission asserts 
as justifying its adoption of the regulations at issue. Ban zhaf v. F. C. C . , 
supra , 405 F. 2d 1082, 1101. In B anzh af the relevant power was very nar- 
rowly and specifically defined by the Commission itself: public health. Id. 
In this case the Commission in fact never defines the power under which 
it acts, simply alluding from time to time to its ultimate judgment that 
whatever rules it has adopted meet "the demands of the public interest. " 
Report and Order, supra, paragraph 81. Undv.^ ’■•ose circumstances the 
law is clear that its entire ruling is void ab i nitio since it "'sweepf s] . . . 
widely and. . . indiscriminantly ' across protected freedoms. " Banzhaf v. 
F. C. C . , supra , 405 F. 2d 1082, 1101 (citing Aptheker v. S ecretary of State , 
378 U. S. 500, 514 (1964)). (See Argument II B, s upra ). 

In order to reach even an arguendo assumption that the exemptions 
adopted in the Report and Order have survived to face the present scrutiny, 
this Court must decide for itself what power the Commission would have 
relied on had it relied on a power, because it is in light of that power alone 
that the Commission can be found to have carried its "heavy burden" of 
establishing the constitutionality of the exemptions. Jd. It would appear 
from the Commission's discussion in connection with the various rules 
adopted that if it had defined the power under which it deemed itself to be 
acting, that power would have been defined essentially as encouragement 
of programs which the Commission deemed to be of higher quality than 
those now shown by some stations during access time. 
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In examining what the Commission did pursuant to its assumed 
program improvement power, the initial question is whether its action 
had the effect of banning any speech. Id_. Here, unlike the factual situ- 
ation presented in Banzh af, the challenged regulations do m fact under- 
take to ban specific speech. They do this in two ways. 

First, and most specifically, 47 C. F. R. §73. 65 8(k)(l)(ii) defines 
a documentary, for purposes of the exemption in subsection (1)(’), as "any 
program which is non-fictional and educational or informational" and 
then provides that if such a documentary has a format wherein "the 
information is used in a contest among participants", it is not entitled 
to the same exemption extended to all other documentaries. Thus to 
single out an isolated aspect of a particular expressive work, find that 
aspect objectionable, and therefore ban the work itself would be impermis- 
sible under long setfed law even if the- isolated aspect at issue were not 
itself definable as protected speech within the meaning of the First Amend- 
ment. Thus, for example, if the expressive work at issue were a book, 
and if it did in fact contain a specific passage found to be obscene and 
therefore in and of itself not entitled to the protection of the First Amend- 
ment, the book itself, in cluding the obscene and individually unprotected 
passage, would be entitled to the full protection of the First Amendment 
unless the book, taken as a whole, came within the applicable standards 
for identification of obscene books. Miller v. California , 413 U. S. 15, 

24 (1973). 

In adopting its present ban, then, the Commission has accorded 
a lower standard of protection to "educational or informational" tele- 
vision programs than the Supreme Court accords to books containing un- 
protected obscenity. Nor is the effect of this ban on permissible editor- 
ial judgments limited to what may be produced or what may be exhibited; 
the most repugnant aspect of this ban is that the rejected format is one of 
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the very few educational formats which can serve the viewing audience 
by directly involving it in the program itself. Moreover, this legis- 
lative expression of the Commission's distaste for a particular format is 
rendered even more inexplicable in view of the fact that it has heretofore 
avoided the subject of'format, even in the licensing context, where its 

j ^ g J 

power to intervene is greatest, even to the extent of declining in 

that context to consider the views of audiences about the overall for- 
mats of stations in thei r own communities , a deference to licensees which 
needless to say is as improper as the deference here paid networks in 
finding the Access Rule a restraint, since in both cases it involved ig- 
noring the paramount rights of the public in order to honour subordinate 
rights. See, e. g . , Ci tizens Committee v. F. C. C . , D. C. Cir. Case 
No. 73-1057, decided November 15, 1973; C itizen s C ommittee v. F. C. C. , 
436 F. 2d 263 (D. C. Cir. 1970). 

The second, and general, way in which all of the cited exemption 
provisions ban speech is by their exclusion of all program types not 
coming within one of the exemptions. This of course is an act of cen- 
sorship unique to the present version of the access regulations since 
the restraints of the original Rule were wholly structured around time of 
exhibition, whereas all of the Evening Programming Requirements are 
wholly centered around what is exhibited, even to the extent that rules 
which in their terms are based on considerations of time are in their jus- 
tification cased on judgments as to tyoe and quality of programs. See 


145 / As for example with CBS' highly touted National Drivers' Test a 
few years ago; the various local and national academic contests among 
high school and college students; an educational program for elementary 
children such as is used in hundreds of schools which follow the format 
of a now banned show called Pas swo rd; and perhaps even such programs 
as educational television's The Advocates, where listeners are polled on 
important issues, since a "contest is itself wholly undefined and there- 
fore cannot be assumed to exclude any activity which involves winning 
and "losing. " 


146/ See Banzhaf v. F. C. C. , supra. 
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United St ates v. Paramoun t Pi ctures , supra , 334 U. S. 131, 167. Once 
the Commission has thus structured its access regulations on the basis 
of what kind or quality of program can/should be shown, it follows neces- 

147 / 

sarily that those not included are excluded. 

Because the threshold and essential characteristics of the rules 
render them outright bans on constitutionally protected speech, a dis- 
positive finding of unconstitutionality is in fact mandated under the first 
test of the B anzhaf case, sup ra. 

Had the challenged exemptions survived to face the second test 
of Banzha f, they would have fared no better, for each of the exemptions 
in one way or another has a "'chilling effect' on the exercise of First 
Amendment freedoms"—— by network program producers, off-network 
program purveyors, access producers, licensees and the public itself. 
This chilling effect is engendered either by the fact that an exemp- 


147/ in point of fact 'here is an additional problem here as well be- 
cause the Commission does not in fact stop at the illegal function in 
support of which its program improvement power is asserted; rather, 
having made its quality judgments, it then effectively relates them to 
program sources (since it is well established that to offer entry to 
network material is to de facto deny it to non-network material), thus 
in practice effectuating its ban on television programs through bans 
on producer groups. To ban television programs by producer groups 
because other producer groups make "better" programs is (to ignore 
the Commission's own denial of jurisdiction or expertise to act 
for or against producers specifically, as well as the grave question 
of equality of treatment under the laws) a pursuit whose indulgence 
would in fairly short order leave but one program source on tele- 
vision. 


148 / Banzha f v. F. C. C. , supra , 405 F. 2d 1082, 1101. 
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tion is wholly undefined 


149/ 


or the fact that it is defined in terms so 
150/ 


vague as to render the definition useless. 

The chilling effects of these incomprehensible exemptions will 
be felt somewhat differently by each affected entity. Networks will 
either refrain from producing shows apparently not included within 
the definitions or -- and more likely in view of the absence or appar- 
ent breadth of the definitions in most cases -- will in fact attempt 
to widen them still farther through applications to the Commission 
for clarification with respect to particular plans in advance of pro- 
duction. The Commission will in that event be put, as a government 
agency, in the same position as the networks now are by their own ad- 
mission, with respect to their house producers -- controlling (albeit 
in tiie Commission's case perhaps to a more limited extent -- but not 
by any necessary limits inherent in the power) "every stage of a pro- 
duction from idea through exhibition" (See footnote 16, supra ). The 
networks will in effect become petitioners for prior restraints, if they 
wish maximum commercial success through maximal invasion of access 
time. 


149 / Undefined exemptions are granted for "children's specials" (exclu- 
sively directed to children -- Sesame S treet? designed to attract a 
primarily children's audience -- Wild Wild West ? approved for chil- 
dren by someone and if so whom?" family entertainment" such as that 
for which the Access Rule was revoked on Sunday? and, how many 
specials make a series?); "public affairs programming" (given exist- 
ing exemptions for documentaries, see next footnote, on-the-spot news, 
fast breaking news events, and programs relating thereto, what remains 
to be public affairs and/or which is which?); certain "programming of a 
'special' nature" excluding domestic sports except for some, and movies, 
but including specified international sports events and perhaps others 
(what is special? how often can it happen? how many parts can it have 

in any one evening?); "programming related to "on-the-spot news or 
news coverage of fast breaking events (in what manner related? how 
many days in the same week can the news generally, or a specific news 
event* give rise to a "related" program?). 

150 / The only defined exemption is "documentary" and its definition 
raises questions as difficult as would lack thereof (what is nonfiction, 
e. g . Shakespeare's history plays, a staged historical event, a fictional 
story about a real person or event? What is educational/informational 
and who decides?). 
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The purveyor of existing off-network programs of course starts 
at the point of petitioning for Commission examination of an existing 
show to see if it can be fitted within one (or more) of the exemptions. 

Nor is the vision of these multiple prior restraints a matter of hypothe- 
tical "borderline cases" imagined by "ingenuity."—-^ The very defini- 
tional problem now legislated into respectability by these exemptions 
has been endemic since adoption of the original Access Rule because 

the Commission has waived both the Rule and its off-network corollary 

152 / 

for most of these reasons in the face of multiple oppositions and a 

153 / 

presently pending court appeal with respect to one such waiver. 

The present lengthy list of officially approved but wholly meaningless 
grounds for further such actibns can only bring more of the same. 

Independent producers will reflect the chilling effects of these ex- 
emptions on their performance by exercising the greatest caution, in the 
interest of bare survival, to avoid all areas approved by the Commis- 
sion, since for them producing in the approved category only means com- 
peting with network product. This restraint is perhaps the most absurd: 
given the already legislatively expressed criterion for survival of what 

remains of theRule, program quality as defined by program type, and 
given that all the program types defined as high quality must be avoided 


151 / Lafayette Radio Electronics Corp. v. F. C. C. , supra, 345 F. 2d 
278, 279. 

152 / By legislating into exemptions sweepingly general criteria whose only 
conceivable defense in the context of waiver grants was that each was limited 
to an ad hoc situation, the Commission has, if possible, increased the con- 
stitutional vulnerability of its judgments since "standards of permissible 
statutory vagueness are strict in the area of free expression. . . . Because 
First Amendment freedoms need breathing space to survive, government 
may regulate in the area only with narrow specifity. " NAACP v. Button, 

371 U. S. 415, 432, 433 (1963); See also Banzha f v. F. C. C. , supra . 

1 53 / NA1TPD v. F. C. C. . appeal pending, D. C. Cir. Case No. 73-2052- 
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by the access producer to survive today, the Commission has put him in 
the position of inviting his destruction tomorrow through total Rule re- 
peal based on his failure to commit suicide.— 

The licensee s 'response to these Rules, much like the network's, 
can take either or both of two equally constitutionally repugnant forms: 
rejeclion of programs arguably not exempt, or requests for prior Commis- 
sion cersorship to clarify the matter of their exempt status. 

The combined weight of all of these improprieties at every stage 
in the life of a program is of course borne by the public, which loses its 
opportunity to see every program anyone refrained from making/selling/ 
buying for any of the various applicable reasons and to which comes in 
full measure the distilled product of Commission prior censorship at 
every stage in the life of an indeterminate number of other programs. 

The third and final test set out in Banzha f, supra , is particularly 
interesting as applied to this case because despite the fact that failure to 
meet each of the three tests obviates analysis in light of the next, each 
here in fact offers new and more frightening glimpses into the regulatory 
Hell effectuation of these rules would engender. Thus the third test en- 
quires into whether the relevant Commission restraint has the effect of 
repressing information. Banzhaf v. F. C. C . , supra , 405 F. 2d 1082, 1103. In 
Banzhaf this was the last test passed and with flying colours because the entire 
premise of the ruling was to require dissemination of information in an area,' 
smoking and health, central to the public health power pursuant to which the 
ruling was issued. Here, on the other hand, the Commission's twice failed rules 
perform as consistently as those in Banzha f but to a very different end. For the 
sum effect of these Rules is not just to suppress information to the extent that 
the exemptions ban certain programs and have a chilling effect on the pro- 

1^4/ And the ultimate irony is that he could not even sacrifice profit for 
virtue and make these programs at a loss to win approval, since the Com- 
mission has rejected the standard of what is produced as a measure of 
the Rule's success, preferring to look only at what is bought by stations. 

See Argument II B, supra . Under these exemptions that must overwhelm- 
ingly be network product. 
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duction of others. The damage goes far deeper and it does so precisely 
because, unlike the situation in Ranzhaf, the power invoked in justifica- 
tion of the actions taken is as constitutionally bankrupt as the actions them- 
selves and as little related to the Commission's proper goals. 

For these reasons the effects of its invocation spread far beyond its 
ostensible function, doing the deepest harm to the most central purpose 
for which the Commission was created in the first place, A government 
control instituted to prevent subordination of the public interest to mono- 
polistic domination has been betrayed by its trustee to the end of replacing 
monopolistic domination wbth government domination.-—-^ The sum effect 
of all these rules, whether they require or suppress, encourage or restrain, 
is found not in what they do but why they do it: to bring to the public over 
every station in the country -- or for now at least, over every network 
affiliated station in the Top Fifty markets -- those programs deemed most 
suitable by the members of the Federal Communications Commission.—^ 

It was primarily to guard against precisely such an eventuality as this that 
the First Amendment itself was found essential. 


1AA/ £.,C. C. v. Pottsville Broadcasting Co . , supra , 309 U. S. 134, 137. 

156_/ And members it must be, because the effects of invocation of any 
wholly subjective standard cannot but reflect the personal tastes of 
individuals. 
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m. THE effective date provision of the evening pro- 
gramming REQUIREMENTS R ULE IS INDEPENDENTLY UN- 
REASONABLE IN LIGirr OF THE COMMISSION'S CONTINUING 
INTENT TO ENCOURAGE INDEPENDENT SYNDICATION IN 
THE REMAINING CLEARED TIME. 

The Commission's intention to increase overall network dom- 
inance by returning most of the presently cleared time to network produ- 
cers was not accompanied by either an affirmative finding or even an im- 
plication that the independent productions which presently fill all of access 

time should wholly disappear. On the contrary, these changes are re- 

157/ 

garded by the Commission as "improvements" in a Rule which "has 

158 / 

not yet had a fair test as to its potential, " and which should therefore 

be kept partially intact "in view' of the benefits accruing, such as stimula- 
tion of local programing efforts, a return to individual licensees of a por- 
tion of the decision-making process as to prime time, and opportunity for 
producers, not choosing to operate through the networks. " Rep o rt an d 
Order , supr a, paragraph 91. 

Withdrawal from licensees of most of their right to engage in the 
"decision-making process' and withdrawal from access producers of most 
of their "opportunity" are manifestly not designed to encourage either in 
performance of the cited functions. Nor have they so far been much en- 
couraged to those ends in view' of the fact that the Rule has, up to now, 
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159/ 

had "an adverse life psychologically, " having been only partially 

effective for one year; put into question by this case in the third week of 

its second; and subject to massive grants of waiver throughout the period. 

Manifestly, under these circumstances, effectuation of ihe Commission's 

continuing intent to "preserve considerable potential for the development 

160 / 

of first run syndicated programing. " calls for something stronger 
than a recitation of that intent in the very Report and Or der which evis- 
cerates the Rule. See. S.E.C . v. Chenery Corp . 332 U. S. 194, 203 
(1947). Instead, however, the Commission has in effect put a con- 
demned sign on the few access slots which remain. It has one this in 
part by virtue of the fact, already discussed in earlier arguments, that 
the few time slots which do remain are themselves uncertainly available 
from week to week so that a regular access show may often be preempted 
for a "non-network network show" pursuant to 47 C. F. R. 73. 658(k)(l)(i) 

isl/ 

or (2)(i) or (ii) or (iii) or (iv) or (v); without any hope of at least 


15 Re port an d Order , supra , paragraph 82. 

160/ Id. 

161/ While 47 C. F. R. 73. 658(k)(2)(vi) appears in the rule with the 5 "non- 
network network show" definitions, it is not in fact the same, being sim- 
ply another way of achieving the purpose served by a provision in the exist- 
ing Rule which defines a "network" for purposes of the Access Rule and its 
two companion rules, as one of the 3 major national, commercial networks 
whose monopoly is in fact at issue. See 47 C. F. R. 73. 658(j)(4). 
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162 / 

being rescheduled. However, that discouraging action, in the Com- 

mission's view of matters, was fundamental to its decision and therefore 
what it would presumably deem an unfortunate necessity insofar as its in- 
tent of encouraging networks to the same extent discouraged syndicators. 

There is yet another way, however, in which the Commission 
wrote its notice of condemnation, and a way which was in no manner es- 
sential to retention of the integrity of its new regulatory scheme. That 
other way was by providing for an effective date so precipitate as to 
cause severe and irreparable injury to all those who have so far ventured 
into the access marketplace. While the fact that the Commission invited 
those producers into the marketplace and then in effect denied them per- 
mits to sell their wares, renders the effective date provision inequitable 

163^ 

and for that reason alone improper, the greater defect of the pro- 

vision is not its unfairness but its imprudence in light of its operation as 
a danger sign to anyone otherwise disposed to accept the new invitation 


152/ As previously noted, one drastic effect of legislation of access time 
and loss of Sunday coupled with multiple new exemptions, is to increase 
the need for a measure now unavailable, whereby the show victimized 
by premptions was rescheduled for a later time or day. This situation 
NAITPD exemplified by the show Hee-Haw , which even under the exist- 
ing Rule was preempted sixteen times in less than half a season in its 
Saturday time slot by stations which broadcast it instead in those weeks 
on Sunday Ironically, that damaging kind of procedure, of which many 
pro-Rule parties, including NAITPD, complained and for which they 
suggested several remedies, would undoubtedly now be welcomed since 
it is generally preferable to be crippled than killed. 

163/ NAITPD's Stay Petition, already filed with this Court, sufficiently 
discusses this aspect of the matter, which denial of the stay manifestly 
does not moot. 
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extended in the present Report and O rder . Manifestly, if the Com- 

mission's very first look at its new Rule resulted in immediate cancel- 
lation of most of that Rule, any further looks by those already jaundiced 
eyes could not be expected to result in changes less rapidly implemented. 
Particularly is this so in light of the fact that the only immediately rele- 
vant precedent before the Commission this time, in terms of what consti- 
tutes orderly procedure for effectuation of rules of this sort, was the 
Access Rule itself. It was adopted in May, 1970 with a designated ini- 
tial and partial effective date of October, 1971 and a fully effective date 
of October, 1972, in order to be fair to private parties whose program 
monopoly was deemed to be anticompetitive and an infringement of the 
First Amendment rights of the public. The Report an d Or der is silent 
on the question why that precedent was neither fully nor even "50%" con- 
trolling -- all that injured private parties sought this time. 


164/ And lest this warning be discounted there remain the dissents by 
way of concurrence of two Commissioners: the Chairman, who, un- 
moved by the availability of a new record, attached his dissent to adop- 
tion of the original Rule, concurring now only "because today's action 
might have been worse;" and Commissioner Reid, who "believe [s] that 
the total repeal of the rule would have been much more in the public in- 
terest" but who ' fully appreciate [s ] the fact that one must accept reali- 
ties as they occur" and then commends that latter advice to independent 
producers by concluding: 

Since the compromise evidenced by this document seemed to be 
the closest to total repeal that could be obtained, I decided to con- 
cur in its adoption. I want to be absolutely certain however that 
proper notice is given, here and now, to those who have supported 
the prime time access rule in the past that unless something bet- 
ter is given to the viewing public than that which has been given 
in the past few years, then I firmly believe that the public interest 
would best be served by a complete repeal of the rule. 
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A prospective syndicator can only assume that making a program 
the Commission dislikes is twice as suicidal as being a monopolist who 
defeats the ends of the Communications Act and the First Amendment. 
Moreover, the Commission has made it impossible for him to produce 
programs it definitely does like, by requiring him in such cases to com- 
pete with network and off -network product newly exempted from the Ac- 
cess Rule, a situation which the Commission has already held confers 

165/ 

an insurmountable" competitive ’advantage on the network or off- 
network program. Thus, except for knowing that he cannot safely make 
a game show -- although he does not know why, unless because it costs 
less than some other programs or because game shows are too popular 
with the public and therefore perhaps unhealthy -- he is at his peril and 
without guidance. 

If under these circumstances there remains a would be producer 

*. 

still willing to enter the access market with a show not now already sold 
or committed to production, he is a man so dangerously devoid of reason- 
able business judgment as probably to be unable to produce or market a 
show in the first place. 


1J5/ Network Television Broadcasting, supra. 23 F. C. C. 2d 380 
386. " 
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The Commission's failure to consider the impact of its effective 
' 1 06 / 

date provision on the whole class of producers to which it looks for 

not only continued, but also improved, access programing under the new 

* 

rules, renders the conclusion inescapable that if the substantive provi- 
sions adopted in the Rep o rt and O lder are reasonable, then the effec- 
tive date provision is unreasonable because its necessary effect is to 
render achievement of the goals of those substantive provisions impos- 
sible. Nor need this Court look beyond the Commission's failure to con- 
sider the impact question in holding its effective date provision unreason- 
able, because the only affirmative reason given therefor by the Commis- 
sion is itself unacceptable as a matter-of law. See S. E. C. v. Chenery 
Corp. , supra . 

The only cited reason for what in practical effect amounts to in- 
stant implementation of the new rules is that barring network product 
from prime time is a restraint on licensee freedom to show network 
material in that time period, "whose maintenance to the full extent it 
now exists we cannot find to be justified. " Re port and Order , supra , 
paragraph 116. This holding inexplicably and therefore impermissibly 
reverses two specific judgments underlying adoption of the Access Rule: 
that while the networks de facto do restrain licensee freedom to select 

166/ Nor, of course, did it consider the effect on specific members of that 
class who were in fact before it. Ironically, in discussing the Rule's po- 
tential the Commission noted with approval new program entries by "two 
of the industry's more powerful entities" (NA1TPD members Metromedia 
and Filmways) both of whom have either already cancelled or project dis- 
aster for their major access program entries -- indeed, in the case of 
Filmways, for the very show lauded by the Commission. See Report and 
Order , supra , paragraph 90. 
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other than network product in prime time, the Access Rule defeats 

that restraint without imposing the alternative restraint of either de facto 

l£fi/ 

or de jure requiring use of syndicated access material; and that 

while the Rule is a restraint on licensees, networks and major studios 
to the extent that it bars one program choice because that would be the 
only choice made if available, that restraint is necessary to remove a 
restraint on the paramount right of the public to receive programs from 
more than the three network sources exclusively available absent the 
Rule. 

The Commission ignores the first point by asserting the very 

same thing in revoking the Rule that it did in adopting it: that the 
169/ 

changes involved are "permissive not mandatory". While that 
statement was meaningful in its original context in that no non-network 
program source was in a position which enabled it to ' pressure" affiliates 
once they were freed of the leverage exercised by their networks, its use 
in the present context is wholly meaningless. As a legal matter it is not 
only true but necessarily true that network reentry under these rules is 


1*W See, e. g . , Network T elevision Broadca sting, s upra , 23 F. C. C. 2d 
382, 386-87; Order on Reconside ration, supra , 25 F. C. C. 2d 318, 329-30. 

In 1970 the Commission noted in this regard that "under the rules we 
are adopting no television licensee can be required to carry a syndicated 
program if he chooses not to do so. He may rely on his own program in- 
genuity or use locally originated programs to fill out his schedule. " 
Network Television Broadcasting , supra , 23 F. C. C. 2d 382, 397. 

169/ Report and Order , supra , paragraph 84, footnote 36. 


-98- 


I 


\ 


permitted rather than required, since to require it would violate the 

option time rules which prevent network arrangements W’hich actually 

or in effect hinder licensee freedom to select other than network pro- 
170/ 

grams. However, insofar as "permissive" is used to refer to the 

practical effect of the new rules, it is patently a misnomer since it re- 
mains the case that if network programs can be used, they w'ill be used. 
Were that not so, the Access Rule need never have been written or, if 
written and mooted by a change in that situation, it could here have been 

re voked. 

The Commission does not even offer an unacceptable reason for 
its reversal of the second judgment underlying initial adoption of the 
Access Rule, the judgment that its modest restraint was mandated to 


170/ 47 C. F. R. 73. 658(d) and (e) provide: 

(d) Statio n com mitmen t of broadcast time . No license 
shall be granted to a television broadcast station having any con- 
tract, arrangement, or understanding, express or implied, with 
any network organization, which provides for optioning of the sta- 
tion's t’me to the network organization, or w r hich has the same re- 
straining effect as time optioning. As used in this section, time 
optioning is any contract, arrangement, or understanding, express 
or implied, between a station and a network organization which pre- 
vents or hinders the station from scheduling programs before the 
network agrees to utilize the time during which such programs are 
scheduled, or which requires the station to clear time already 
scheduled when the network organization seeks to utilize the time. 

(e) Right to reject programs . No license shall be granted to 
a television broadcast station having any contract, arrangement, or 
understanding, express or implied, with a network organization 
which, with respect to programs offered or already contracted for 
pursuant to an affiliation contract, prevents or hinders the station 
from (1) rejecting or refusing network programs which the station 
reasonably believes to be unsatisfactory or unsuitable or contrary 
to the public interest, or (2) substituting a program w'hich, in the 
station's opinion, is of greater local or national importance. 
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lift the greater restraint otherwise placed on the public's paramount 
First Amendment right of access to programs from diverse and antag- 
onistic sources. While the intent of each of the new rules was to in- 
crease network dominance (see Argument IB, s upra ), that intent was 
not accompanied by a general rejection of the principles underlying 

the Access Rule and they therefore remain controlling insofar as the 

171 / 

new rules include continued provision for some access time periods. 
Accordingly this Court's rejection of the argument of the networks in 
the Mt. Mansfield case remains controlling, despite the fact that the 
Commission has now accepted the networks' view of First Amendment 
priorities, a view now indisputably erroneous. Red Lion Bro adc asting 
Co. , Inc , v. F. C. C. , supra , 395 U. S. 367, 390. 

In rejecting the contention that its restraining effect on net- 
works and/or network program producers and/or licensees invalidated 
the Access Rule, this Court explained the necessity of that restraint to 
"open up the media to those whom the First Amendment primarily pro- 
tects -- the general public." Mt. Mansfield Television, Inc , v. F . C . C , , 

171 / To the extent there is anything irrational in these two judgments 
existing side by side, that reflects solely on the adoption of those rules 
which reinstitute the monopoly, not on the retention of those which re- 
duce it. While the present argument assumes the two judgments can 
co-exist in the same document that is manifestly an assumption argu - 
endo only. See Arguments I and II, supra. 
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supra, 442 F. 2d 470, 478. If clearing the occasional half hour which 
still remains of access time also still removes a restraint which im- 
pedes effectuation of the First Amendment's mandate, it cannot at the 
same time be true that returning the rest of the time previously 
cleared to the networks likewise removes a restraint which iinpedes 
effectuation of that mandate. And removal of any lesser order of re- 
straint -- even assuming it to be permissible at all -- manifestly can- 
not be so crucial as to be done in a manner which will eventuate in 
destruction of the purpose for which some time still remains cleared. 
Such a result on such reasoning is inevitable if these rules are effec- 
tuated in September 1974. The entirely severable portion of the Even- 
ing Programming Requirements Rule which so provides is accordingly 
unreasonable and unlawful, and its reversal is mandated by this Court's 
duty to "judge the propriety of such an action solely by the grounds in- 
voked by the agency. " S. E, C. v. Chenery Corp . , supra , 332 U. S. 

194, 196. The Commission should therefore be required to provide 
a more reasonable effective date even if effectuation of these Rules 
is not in and of itself unlawful. 

CONCLUSION 

For the reasons stated above, the Report and Order under 
review, adopting amendments to the Prime Time Access Rule, 
should be set asicje. 

Respectfully submitted, 

KATRINA RENOUF 
MARGOT POLIVY 
EDWARD J. KUHLMANN 



March 21, 1974 


Renouf, McKenna k Polivy 
1532 Sixteenth Street, N. W. 
Washington, D. C. 20036 


APPENDIX A 

* * / 

Effective September 1, 1974, paragraph (k) of Section 73.658, the prime 
time access rule, is amended to read as follows: 

§73.658 Affiliation agreements and network program practices. 


(k) Evening programmin’.'; requirements . The provisions of this paragraph 
apply to stations in the top-50 U.S. television markets (see NOTE below) which 
are regular affiliates of, or commonly owi ed with one of the three national 
television networks (as defined in paragraph (j) of this section), with respect 
to tiieir evening programming starting on the date between September 1 arid 
October 1, 1974, which their network designates as the start of its "new 
season". 


(1) Af ter such date in September 1974, each station shall devote not 
le:.s than six (6) half-hours between 7:30 p.m. and 8:00 p.m.' E.T. and 
P.T. (6:30 and 7:00 p.m. CT and MT) Monday through Saturday to programs which 
are not network, off-network or feature film; Provided , however. That; 

(1) one (1) of these six (6) half-hours each week may consist of children's 
specials, documentaries or public affairs prograr uning, either network originated 
or off-network. 

(ii) "Documentary" programming means any program which is non-f ictional 
and educational or informational, but not including programs where the infor- 
mation ’ s used in a contest among participants . 

(2) The following types o£ material are not considered "network pro- 
gramming" for purposes of this paragraph, so that they may be presented without 
limitation during the Monday-Saturday time periods mentioned in subparagraph 
(1) hereof: 


(i) "Runovers" of sports events carried on the network during late 
afternoon or early evening hours, if the telecast of the event (and accompanying 
pre-game and post-game material, if any) is scheduled so that in the normal 
course it would be concluded by 7:00 p.m., ET. 

(ii) For stations in the Mountain and Pacific time zones, the "live" 
broadcast of any "simultaneous" network programming, such as sports events 
or some other special events, which are broadcast simultaneously throughout 
the 48 contiguous states; provided the network's schedule for the evening 
including such telecasts complies with the provisions of this paragraph with 
respect to stations in the Eastern and Central tire zones. 
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' (iii) Telecasts of an international f >orts event such .as tie 

summer or winter Olympic games. New Year's lay college football g.-. a, 
or any other network programing of a "special" nature other than 
sports events or motion pictures, when the network devotes all of its 
time after 8 p.m. E.T. or P.T. (7 p.m. C.T. or M.T.) the same evening 
to the name programing, or all of it except brief incidental "fill" 
material. 

(iv) "Pre-game shows" in connection with important sports 
events carried by the networks (e.g., the World Series), on no more 
than five occasions- per broadcast year. 

* (v) Special news programs dealing with fast-breaking news 

events, on-the-spot coverage of news events or progr.v ing related 
.to such events, and political broadcasts by or on b.-half of 1. gaily 
qualified candidates for public office. 

(vi) Material carried on a commercial or other network other 
than the three national networks as defined in paragraph (J) of 
this section. 

(3) For those portions of the Eastern and Central time zones 
where "daylight saving time" is not observed for part or all of the 
year, during the portion of the year -when it is not observed, the 
times which must be "cleared" of network, off-network nr.d oth.-r 
feature film material shall be one hour earlier than those sf > ci- 
fied in subparagraph (1) of this paragraph, except for stations 
which regularly delay network evening programs and rebroadcast 
them an hour later. 


NOTE: For the purpose of this paragraph, the "top 50 U.S. el- n 

markets" are the 50 largest markets, in terms of average pr ! e t . .e 
households, listed each year by the American Research for > ,«j (/ . 3) 
in its publication Television Market Analysis . Shortly after I 
publication is issued , the Commission will issue a public i ' Ice 
setting forth the top 50 markets as indicated in that publication. 
This listing will apply for the following "broadcast y..-.r", that 
period of about twelve months starting the followirg Scptir.'er on 
a date which each network designates as the beginning of its 
"new season". 
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